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GOVERNMENT OF ZAMBIA

ACT

No. 12 of 2004
Date of Assent: 2nd September, 2004

An Act to amend the Control of Goods Act
[8th September, 2004

4
b ENACTED by the Parliament of Zambia Enactment
1. (1) This Act may becited as the Control of Goods (Amendment)  Short title
. Act, 2004, and shall be read as one with the Control of Goods Act,in  Cap. 421
s this Act referred to as the principal Act.

(2) This Act shall come into operation on such date as the Minister
may, by statutory instrument, appoint.

2. The principal Act is amended by the repeal of Part Il and the Repeal and

substitution therefor of the following: prliee
of Part 111
PARTIII
SAFEGUARD MEASURES
4A. In this Part unless the context otherwise requires— ln:_c}gprctlalliion
of Part

** adjustment plan ” in reladon to a domestic industry means
the plan by the industry to adjust to the increased
cormpetition that will follow the removal of safeguard
measures;

* Advisory Committee *’ means the Safeguards Committee
constituted under section four G;

‘ Agreement " means the Agreement on Safeguards under
the World Trade Organisation (WTO) or the
safeguard and other applicable provisions of the
Common Market for Eastern and Southern Africa
(COMESA) Treaty, the Treaty of the Southern
African Development Community (SADC) or any
other internanonal trade agreement towhich Zambia
1s a Party;

* Committee " means the Committee onsafeguards under
the World Trade Organisation, or other applicable
secretariat or entity of a trade organisation of which
Zambia is a member or under another Agreement;
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* domestic industry > means—

(a) the producers as a whole of aproduct within
the Republic which are like or directly
conpetitive with the investigated product;
or

(b) producers operating within the Republic
whose collective output of products
which are like or directly competitive with
the investigated product constitute a
major proportion of the total domestic
production of those products;

* domestic producers ” means producers, operating within
the Republic, of like or directly competitive products
to the investigated product;

* interested party ” means —

(a) exporters and foreign producers of the
investigated product;

(h) importers of the investigated product;

(c) trade or business associations whose
membership is composed of producers,
exporters or importers of the investigated
product;

(d) the Goverrunents of the exposting countries
ofthe investigated product;

(e) domestic producers;

(f) trade and business associations whose
majority membership are producers;

(2) 1abour unions or other similar organisations
representing the interests of workers in
the domestic industry;

(h) consumerassociations; and
(i) any other person whom the Minister
determines to have sufficient interestin
the outcome of the safeguard
investigation under this Part;
“ investigated product *’ means the imported product subject
to a safeguard investigation under this Act;
* Investigations Committee ” means the Safeguard

Investigations Committee constituted under section
Sfour C,
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“ Member ” means a Member State that is party to an
agreement, which contains international obligations
applicable to a safeguard procedure, includingthe
World Trade OrganisationA greement, the COMESA
Treaty and the Treaty of the Southern African
Development Community (SADC);

* participating interested parties ” means those interested
parties that indicate their intention to participate ina
safeguard investigation under this Part;

“remedy " includes the imposition of customs tariffs,
quantitativerestrictions or a combination thereof;

“safeguard investigation ” means an investigation into
whether increased imports ofthe investigated product
have caused serious injury to the domestic industry;
and

* safeguard investigations " shall be construed accordingly;

“ safeguard measure " means the temporary imposition of
customs tariffs or quantitative restrictions or a
combination thereof, in response to an affirmative
determinationin a safeguard investigation, to prevent
or remedy serious injury to the domestic industry;
and

*“ safeguard measures * shall be construed accordingly;

“serious injury " means a significant overall impairment
inthe condition of a domestic industry; and

*threat of serious injury ” means a serious injury that is clearly
imminent and “ threaten to cause serious injury " shall
be construed accordingly.

4B. The Ministry responsible for commerce, trade and
industry shall be responsible for decisions relating to—

(a) the application, suspension or withdrawal ofa safeguard
measure and for decisions relating to the modification
or extension of the corresponding periods of
application; and

(b) the conduct ofa safeguard investigation.

By the deletion of paragraph 4C and the substitution
therefor of the following:

4C. (1) For the purposes of conducting a safeguard investigation
under this Part the Minister shall constitute an Investigations
Committee consisting of the following members:
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(a) four representatives of the ministry responsible for
commerce, trade and industry;

(b) arepresentative of theministry responsible for finance;

(c) a representative of the ministry responsible for
agriculture;

(d) a representative of the ministry responsible for home
affairs nominated from the Commercial Crimes
Department; and

(e) arepresentativeof the Zambia Revenue Authority.

(2) The members shall elect the Chairperson and the Vice-
Chairperson from among their number.

4D. (1) A domestic industry shall, in writing, apply to the
Minister to cause a safeguard investigation or an investigation
into whether increased imports of the investigated product
threaten to cause seriousinjury to the domestic product.

(2) The Minister may, on the Minister’s initiative, cause a
safeguard investigation or aninvestigationinto whether increased
imports of aninvestigated product threaten to cause injuryto a
domesticindustry.

(3) An application made under subsection (1) may be
withdrawn prior to initiation and shall, in such a case be deemed
not to have been made.

4E. (1) Where the Minister decides to cause a safeguard
investigation, under section four D the Ministershall notify—

(a) the public, by statutory order;

(b) the exporting countries; in writing; and

(c) the Committee, in accordance with the provisions of
anAgreement;

ofthe commencement of the investigation with effect fromthe
date of publication of the statutory order and shall specify that
anyone desiring to participate in the investigatior shall notify the
Minister, in writing, within a period of thlrty days from the date
of publication of the order.

(2) The statutory order referred to in subsection (1) shall
contain such information as the Minister inay prescribe.

(3) The Minister shall in determining whether to impose
safeguard measures consider what action is appropriate and
feasible under this Act to—
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(a) facilitate efforts by the domestic industry to make a
positive adjustment to import competition; and

(b) provide greater economic and social benefitsthancosts.

(4) Where the Ministér gletqnﬁines”that the costof imposinga

safeguard measure exceeds iational economic interest and is

greater than the benefit to the requesting domestic industry, the
Minister may determine not to impose a safeguard measure.

(5) Where the Minister, afterreceipt of an application under
this section decides, after considering a recommendation of the
Investigations Committee, not to cause an investigation, the
Minister shall inform the applicant and give reasons for not
commencing the investigation.

4F. (1) The Investigations Committee shall complete a
safeguard investigation commenced under section four E within
a period of six months from the date of commencement of the
safeguard investigation.

(2) Notwithstanding subsection (1), the Ministermayextend
the period referred to in subsection (1) for a further period of
two months.

4G (1) The Minister shall constitute an Advisory Committee
consisting of the following members:

(a) the Permanent Secretary to the Ministry responsible
for commerce, trade and industry;

(b) the Directorresponsiblefor foreign trade in the Ministry
responsible for commerce, trade and industry;

(c) the Director responsible for domestic trade in the
Ministry responsible for commerce, trade and
industry;

(d) the Director responsible for industry in the Ministry
responsible for commerce, trade and industry;

(e) the Permanent Secretary responsible for budget and
economic affairs in the Ministry responsible for
financeand national planning;

() the Permanent Secretary to the Ministry responsible

" forforeign affairs; -

(2) the Commissioner-General of the Zambia Revenue
Authority;

(%) the Permanent Secretary to the Ministry responsible

- foragriculture;
(1) a representative of the Attorney-General; and
* () two other persons appointed by the Minister.

(2) The members of the Advisory Committee referred to.in
subsection (1) shall beappointed by the Minister.
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(3) The Chairperson of the Advisory Committee shall be the
Permanent Secretary to the Ministry responsible for commerce,
trade and industry and the Vice-Chairperson shall be the
Permanent Secretary to the Ministry responsible for finance and
national planning.

(4) Where any member referred to in subsection (1) is unable
to attend any meeting of the Advisory Committee the member
may, in writing, nominate another senior officer to attend the
meetingin thatmember’s stead and that person shall be deemed
to be a member for the purposes of the meeting.

(5) The Advisory Committee may invite any person whose
presence is, in its opinion, desirable to attend and participate in
any meetings under this Part but such person shall have no vote.

(6) Six members shall make a quorum.
4H. (1) The Investigations Committee shall—

(a) conduct any safeguard investigation required in
accordance with the applicable Agreement; and

(b) in conducting a safeguard investigation take into
accountall relevant injury factors including those
required under an Agreement such as the
following:

(i) the rate and amount of the increase in
imports of the investigated product, in
absolute tertns andrelative to domestic
production of like or directly
competitive products to the
investigated product;

(ii) the share ofthe domestic market taken
by increased imports of the
investigated product;

(iii) the price of the investigated product in
relation to the domestic like or directly
competitive products;

(iv) the impact of increased imports of the
investigated product as evidenced by
specific indicators including
production, changes in-the level of

. sales, capacity utilisation, inventories,
sales and market share prices, profits
. and losses, and employment;
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(v) factors other than increased imports of
theinvestigated product which may
cause or threaten to cause serious
injury to the domestic industry;

(vi)theactual and potential export capacity
of the country of production or origin
of the investigated product, in case of
threat of seriousinjury;

(vii) inventories of an investigated product
in the country of exportation;

(viii) probability of exports of investigated
products to enter the Republic in
increasing quantities in the case of
threat of serious injury; and

(ix) any other factor consideredrelevantby
the Investigations Committee.

(2) Where at the same time other factors in addition to
increased imports of the investigated product cause or threaten
to cause injury to the domestic industry, suchinjury shall not be
attributed to the increased imports.

(3) The Investigations Committee shall determine whether
unforeseen developments led to the product being imported in
such increased quantities and such conditions as to cause or
threaten to cause serious injury to domestic products.

41. (1) The Investigations Committee may —

(a) request for information and data from participating
interested parties, officers from the ZambiaRevenue
Authority, clearing or forwarding companies and
otherpersons fromthe publicandthe private sector
which it considers relevant for the performance of
itsinvestigative functions; and

(b) conduct investigations to verify or obtain further
details concerning information submifted under
paragraph (a).

(2) The Investigations Committee shall solicit the views of
representatives of affected producers, usersand consuners of

theproduct produced by the affected industry and shall consider
them in its report and recommendations.

Powers of
Investigations
Committee
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4J. (1) The members of the Investigations Committee and
theAdvisory Committee shall treatas confidential any information
or data submitted to them under this Part, which is confidential
in nature or submitted on a confidential basis and which the
Investigations Committee. considers warrants confidential
treatment:

Provided that where the Investigations Committee does not
consider the information or data submitted to it under this
Partto be confidential and ifthe provider of the information
is unwilling to make the information public, the Investigations
Committee shall not consider that information to be part of
its investigations.

(2) A person shall not without the consent, in writing, publish
or disclose to any person otherwise than in the course of duties,
the contents of any document, communication or information
whassoever, whichrelates to and which has come to that person’s
knowledge in the course of duties under this Part.

(3) Anyperson who contravenes the provisions of subsection
(1) or (2) commits an offence and shall be liable, upon conviction,
to a fine not exceeding twelve thousand five hundred penalty
units or to imprisonment for a term notexceeding three years, or

- toboth.

(4) Ifany person having information which to that person’s
knowledge has been published or disclosed-in contravention of
subsection (1) unlawfully publishes or communicates any such
information to any other person, that person commits an offence
andshall be liable, upon conviction, to a finenotexceedingtwelve
thousand five hundred penalty units or to imprisonment for a
termnot exceeding three years, or to both.

4K. Where the Minister decidcs thata safeguard investigation
shouldbe conductedunder this Act, the [nvestigations Committee
shall receive and consider oral and written submissions from
participating interested parties within such times as the Minister
may prescribe, in order to determine and recommend to the
Minister —

(a) whether provisional safeguard measures should be
imposed;

(b) thenecessity to conducta public hearing on the matter;

(c) whether definitive safeguard measures should be
imposed; or

(d) whether the safeguard investigation should be
discontinued.
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4L. (1) Where a hearing is to be conducted as part of a
safeguard investigation under this Part the Minister shall, not
less than sixty days before the conunencement date of the
hearing, by Gazette notice, notify the public—

(a) that the hearing will be conducted by the Investigations
Committee;

(b) the date, duration, venue and time of the hearing; and

(c) that participating interested parties intending to make
representations at the hearing should notify the
Investigations Committee at least seven days before
the date of the hearing, and submit the names of their
representatives and the witnesses who will appear at
the hearing,

4M. (1) The Investigations Committee shall, after conducting
safeguard investigations including the conduct of a hearingwhere
applicable, makea determination on the basis ofthe information
available to it and submit a report and recommend to the
AdvisoryCommittee—

(a) that a provisional safeguard measure should be imposed
or extended;

(b) that a provisional safeguard measure should not be
imposed;
(¢) thata definitive safeguard measure should be imposed
or exgended;
(d) that a definitive safeguard measure should not.be
imposed and the investigation terminated; or
(e) the nature and duration of any measure recommended.
(2) The Advisory Committee shall after receiving and
considering the reportand recommendation of the Investigations
Committee, make arecommendation to the Minister on the basis
of the information available to it and subsection (1) shall, with
necessary modification, apply tothe Advisory Committee. °

(3) TheMinister may, on receipt of the recommendation of
the Advisory Committee and in consultation withthe Minister
responsible for finance—

(a) confirm the determination of the Advisory Committee;
or

(b) refer the matter to the Advisory Committee for further
investigation by the Investigations Committee.

(4) Where the Minister in accordance with subsection (3),
decidesnotto apply a provisional safeguard measure, the Minister
shall, by Gazette notice, publish a notice which shall contain the
following infiormation:

Conduct of
hearing

Detenmination
of

investigations
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(a) the decision not to apply a provisional safeguard
measure;

(b) a comprehensive description of the investigated product,
including its technical characteristics and uses, and
an identification of its tariff classification and the
duties applicable;

(c) a comprehensive description of the domestic like or
directly competitive product;

(d) the reasons for the decision not to apply provisional
safeguard measures; and

(e) a statement indicating whether the investigation will be
terminal or that the investigation will continue to the
final phase of determining the application of a
definitive safeguard measure or otherwise:

(5) The Investigations Committee and the Advisory Committee
shall, in performing the fiunctions assigned to them under this
Act—

(a) be bound by the provisions of this law and any
regulations made under it; and

(b) perform their functions in an impartial and transparent

manner.
Imposition of 4N. (1) The Minister shall, in consultation with the Minister
definitive responsible for finance considerthe recommendation of the
safeguard Investigations Comimittee and the Advisory Committee determine

measuire whether definitive safeguard measures be applied.

(2) Where the Minister in accordance with subsection (1)
determines that a definitive safeguardmeasure istobe applied—

(a) the Minister shall cause a report of the proceedings of
investigations of the Investigations Committee and
findings, including a detailed analysis of the
information obtained in the investigations and the
conclusions of the investigations, to be published in
the Gazette,

(b) the Minister shall, by statutory instrument, issue a notice

of application of the definitive safeguard measure

" containing such other information as may, by
regulation, be prescribed.

(3) Where the Minister decides to apply a definitive safeguard
measure under this section, the Minister shall, on behalf of the
Republic, notify the Committee and shall initiate consultations
inaccordance with the relevant Agreement.

(4) Subject to subsection (5) a definitive safeguard measure
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shall be applied for a period consistent with the applicable
international agreement and the period of application of any
provisional safeguard measure unless otherwise extended under
thisAct.

(5) Where the WTO Agreement on Safeguards is used,
definitive safeguard measures shall be applied for a period of
notmore than fouryears.

(6) The period of years referred to in subsection (5) shall
include the period of application of any safeguard measure, unless
otherwise extended under this Act.

(7) Notwithstanding subsection (5), a definitive safeguard
measure shall be applied for a total cumulative period of not
more than eightyears, including the period of application of any
provisional safeguard measure, and any extension of a definitive
- safeguard meastire, shall be in accordance with the provisions
of the Agreement.

40. (1) Subject to the other provisions of this section, Quotasas
definitive safeguard measures in the form of quota onimports definitive
of the investigated product shall be taken consistentlyandin ~Safeguad
accordance with the applicable international Agreement and the measure
WTOAgreement on Safeguards and shall not reduce the quantity
of those imports below the average level registered in the most
recent three years for whichstatistics are available.

(2) Notwithstanding subsection (1) the Minister may, on the
recommendation of theAdvisoryCommittse, when satisfied that
adifferentlevel isnecessary to prevent or remedy serious injury
or threat of serious injury, apply quotas which reduce the quantity
of imports of the investigated product below the average level
registered in the most recent three years for which statistics are
available.

(3) Subject tothe other provisions of this section, inthe case
of safeguard measures being applied pursuant to the WTO
Agreement on Safeguards where more thanone country exports
the investigated product to the Republic, the application of a
definitive safeguard measure in the form of quota on imports
shall be allocated among supplying countries in such proportions
as may be agreed by the Government and the Governments of
those Members having substantial interest in supplying the
investigated product based on—

(a) the proportions of the investigated product supplied by
such countries during the previous three years; and

(b) any special factor which may haveaffected or may be
affecting trade in the investigated product.
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(4) Notwithstanding subsection (3) where serious injury to
the domestic industry has been established, the Minister may, on
the recommendation of the Advisory Committee, allocate quotas
among the supplying countries on a basis different firom the
agreement referred to insubsection (3) if consultations have been
held with supplying Members under the auspices of the
Committee and evidence is submitted to the Committee that—

(a) imports from certain countries have increased in
disproportionate percentage in relation to the total
increase in imports ofthe investigated products during
the most recent three years according to available
statistics; and

(b) the conditions of the allocation of quotas are equitable

-to allsuppliers concemed.

(5) Notwithstanding any other provisions of this Part, a
definitive safeguard measure in the form of a quota allocated in
accordance with subsection (4) shall not be extended beyond
theinitial period.

4P. (1) The Minister may, after considering the
recommendations ofthe Investigations Committee, the Advisory
Committee and any views of any interested party including the
private sector and consumers, terminate an investigation under
this Part on the ground that the application of a safeguard measure
onthe available evidenceis not justifiable.

(2) Where the Minister terminates a safeguard investigation
under subsection (1), the Minister shall inform the exporting
countries of the investigated product and the Committee in
accordance with the requirements of the Committee under the
Agreement and shall publish the decision to terminate the
safeguard investigation, with reasonsthereforin the Gazette.

4Q. Notwithstanding the other provisions of this Part, a
definitive safeguard measure applied pursuant to the WTO
Agreement on Safeguards shallnot be applied on imports of the
investigated product originating from a Member which is a
developing country where the importsamount to not morethan
three percent of the Republics total of the investigated product:

Provided thatMembers that are developing countries with
lessthan a three percent import share collectively account for
not more thannine percentof the total imports of the product
concerned.
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4R. The Minister shall progressively liberalise at regular
intervals a definitive safeguard measure whose duration exceeds
one year, in accordance with the schedule of liberalisation
published in thenotice of definitive safeguard measures under
paragraph (b) of subsection (2) of sectionfour N.

48. (1) If the duration of a definitive safeguard measure
relating to quotas including the period of application of any
provisional measure exceeds three years, the Minister shall cause
the Investigations Committee to conducta review in accordance
with section four H'to four M of this Part, including areview of
the effects of the definitive safeguard measure on the domestic
industry concemed and the industry’s progress in implementing
itsadjustment plan.

(2) The Investigations Committee shall produce results of the
review referred to in subsection (1) in a report, with
recommendations asto whether a definitive safeguard measure
should be continued, withdrawn or the pace of liberalisation be
increased, which shall be provided to the Advisory Committee
and the Minister for consideration and which the Minister shall
publishin a Gazette notice.

(3) The Advisory Committee shall, after receiving and
consideringthe reportand recommendation of the Investigations
Committee, make a recommendation on-the basis of the
information available to it to theMinister to—.

(a) maintain the definitive safeguard measures and the
nature and duration of any measures;

(b) withdraw the definitive safieguard measure; or

(c) increase the pace of liberalisation of the definitive

safeguard measure.

(4) The Minister shall on the receiptof the recommendations
of the Investigations Committee, the Advisory Committee and
in consultation with theinterested parties including theprivate
sector and consumers determine whether to—

(a) maintein the definitive safeguard measure and the nature
and duration of any measure;

(b) withdraw the definitive safeguard measure; or

(¢) increase the pace of liberalisation of the definitive
safeguard measure.

(5) The decision of the Minister under subsection (4) shall
bo—

(a) published in the Gazeffe; and

(b) notified to the Committee in accordance with the
provisions of the Agreement.
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4T. (1) If the domestic industry considers that there is
continuing need to apply a definitive safeguard measure on
imports beyond the initial period of application, it shall, six months
before the end of the period of application of a safeguard measure
submit a written request for extension of the measure to the
Ministerwithevidence showing that the industry is carrying out
its adjustment plan,

(2) Where a written request by the domestic industry is
submitted to the Minister under subsection (1), the Minister
shall cause the Investigations Committee to conduct a safeguard
investigation in accordance with this Part to determine whether
an extension of the application of a definitive safeguard measure
is warranted,

(3) Subject to the other provisions of this Part, a definitive
safeguard measure shall be extended not morethantwice fora
total period of ten years.

(4) The Minister shall, after considering the report of the
Investigations Committee and the recommendation of the
AdvisoryCommittee, in consultation withthe Ministerresponsible
for finance, the interested parties, extend the application of a
definitive safeguard measure if satisfied that the conditions of
the relevant Agreement have beenmet and in the case ofthe
WTO Agreement on Safeguards thatextending the measure is
necessary to prevent or remedy serious injury and that there is
evidenceto show that the domestic industry is adjusting.

(5) Where the Minister decidesto extend the application of a
definitive safeguard measure under subsection (4), the Minister
shall—

(a) by statutory notice, publish a notice of extension of
application of a definitive safeguard measure which
shall include the duration of the extension and the
time schedule to progressively liberalise the measure;
and

() notify the Committee in accordance with the Agreement
and shall initiate such consultations asmay be required
by theapplicable Agreement.

(6) Where the application of a definitive safeguard measure
is extended under this section, the safeguard measure shall not
be morerestrictive than thatapplied at the initial instance.

(7) During the period that the application of a definitive
safeguard measureis extended, the safeguard measure shallbe
progressively liberalised in accordance withthe schedule to be
published inthenotice to extend the safeguard measure published
in the Gazette under subsection (5).
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4U. (1) The Minister may in accordance with the provisions
ofthe applicable international agreement re-apply a safeguard
measure to imports of an investigated product which was the
subject of an earlier safeguard measure.

(2) The Minister may in accordance with the WTO Agreement
on Safeguards apply a safeguard measure to the imports of a
product which has been subject to such a definitive safeguard
measure, first applied after 1 January 1995:

Provided that a period equal to one halfof the duration of
an earlier definitive safeguard measure has elapsed and not
less than two years have elapsed.

(3) Notwithstanding subsection (2), the Minister may in
accordance withthe WTO Agreement on Safeguards, apply a
safeguard measure for not more than one hundred and eighty
daysinrelation to imports of an investigated product which was
the subject of an earlier safeguard measure if—

(a) a period of one year has elapsed since the date of
application of the earlier safeguard measure on those
imported products;

(b) a safeguard measure has not been applied on imports
of the product more than twice in the period of five
years immediately preceding the date on which the
new safeguard measure is to take effect; and

(c) an investigation has been conducted by the
Investigations Committee in accordance with
sections four H to four M.

4V. Any action wken by the Minister under sections four M'to
Sfour U of this Act shall take effect within twenty working days
fromthe date of the statutory instrument,

4W. The Minister may, by statutory instrument, make
regulations for the carrying out of the provisions of this Partand
for prescribing anything which by this Part is required to be
prescribed.
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