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administratrix of tk estate from Kapiri Mposhi Local
Court and subsequently transmitted all the shares into
L - nam without the consent of the 2nd and 3r
Appellants. That the shares are wrong., held by her and
ought to k. distributed to the be___ic...ries.

Attendant to the originating summons, the Appellants
took out an application for an Order of interlocutory
injunction and were granted an ex parte Order pending
inter partes hearing. .ne Appellants sought to restrain
the Respondent from holding herself out as majority
shareholder in Rephidim Mining and exercising rights
and benefits that accrue to a majority shareholder, hold
meetin_ s in the purported c_pacityasshe_________ -nd
making decisions that affect Rephidim Mining in any
~___er whatsocever. . uarther, from disposing of the
2,749 shares.

In opposing the application for an inj nction, the
Respondent deposed that, Leeve only had four (4)
children, of which the 2rd and 3¢ Apr lants were not

and that therefore they have no interest in the estate



2.6 According to the k.._.ondent, the shares devolved and

were transferred to her after obtaining an Order of

appointment as administratrix, in accordance with

Section 190 (2) (b) of The Companies Act No. 10 of

2017!, which provides a legal right for a personal

representative to become a shareholder.

3.0 DECISION OF THE COURT ooLOW

3.1 After considering the affidavit evidence and the

arguments, the learned Judg noted that the principles

governing the grant of an injunction are well settled.

That these are as follows:

(i)

(ii)

(iii)

Whether the _pplicant would suffer
irreparable injury which cannot
adequately be compensated by damages
Whether there is a serious triable
question and its prospects of success at
trial

Whether the balance of convenience is in

his favour.

3.2 The learned Judge then went on to consider Section 24

of The Interstate Succession Act? and the case of
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3.5 As re ards the argument that the Respondent may

dispose of the shares of the deceased to the detriment
of the 2rd and 3rd Appellants, the learned Judge opined
that the ar_ament had no merit because the
administratrix may be called upon any time by a court
to render an account for the administration of the
estate, as one of the reliefs being sought is an Order to
compel the Respondent to render an account of the
estate in accordance with the Section 19 (1) (¢) (i) and

(ii) of The Interstate Succession Act?.

4.0 THE APPEAL

4.1

Dissatisfied with the Ruling, the Appellants have
appealed to this court advancing one ground of appeal
couched as follows:
“___ _.___erred in law and fact when it heciu
that the Appellants will not suffer irreparable
damz~e if they are —ot granted —n Order of
interlocutory injunction as they can

adequately be compensated by damages.”
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-.0 ARGuinwTS IN SUPPORT OF THE AF: .AL

5.1

5.2

5.3

The Appellants made reference to Order 27/1 of The
High Court Rules! {HCR) and submitted that the
Appellants had demostrated the possible dangers that
would occur if the Respondent was not restrained from
dealing with the shares and therefore, the court below
should have exercised its discretionary authority of
granting the injunction as pray 1.

Our attention was drawn to the cases of Shell & P v
Conidaris and Others? and American Cynamid
Company Limited v Ethicon® and submitted that the
Appellants have sufficient ..te..3t to apply to be
administratrix and also to protect their interest. That if
the Respondent continues to hold herself out as the
m _ority share..olc.. _.ad administer the shares in that
capacity on the basis that she will possibly render an
account once asked to do so, creates a seric s possible
risk of irreparable injury, which will therefore, render
the whole action nugatory and academic.

On the issue of irreparable injury, we were referred to

the case of Communication Authority v ._dacom
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and the power should be exercised reasonably,
equitably and judiciously. Reliance in that respect was
placed on the case of Ubuchinga Investment Limited
v Tecklenicaal Menstab and Another® and submitted
that the learned Juc2 took into account all the relevant
matters in considering whether or not an order for an
interlocutory injunction should be granted.

The Respondent submitted that irreparable injury
mee_.5 1..,..., which is sub :antial and can never be
adequately atoned for by dame - :s; not injury which can
possibly be repaired. According to the Respondent, the
argument by the Appellants that if the Respondent
contint s to hold herself out as major shareholder and
administratrix, on the basis that she will possibly
render an account of the said shares, once asked to do
so, creates a serious possible risk of irreparable injury
that might occur to the .*»pellants’ interest, therefore
rendering the whole action nugatory and an academic
exercise is self-defeating.

That the Appellants’ argument not only confirms that

there will be a way to quantify any loss that might
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possibly be suffered, but also confirms that there is a
mode of accountability in relation to the manner in
which the Respondent conducts herself as shareholder
and adminstratrix. It was contended that the Appellant
has failed to show the nature of irreparable damage that
they are likely to suffer inspite of the vehement
suggestion that possible damages would occur if the
Respondent is not restrained.

The Respondent drew our attention to the fact that,
since 2011 when Leeve passed away, the Appellants did
not see fit to take interest in the estate. According to the
Respondent, that confirms that any damage that they
may suffer will not only be quantifiable, but will be
adequately compensated, (most assuredly capable of
being asked for in damages).

The Respondent drew our attention to the Appellants’
arguments on the issue of balance of convenience and
submitted that the app al is not based on that. The
Respondent cited the case of Keai__ey and Company v
Taw International Leasing Corporation® where the

Supreme Court stated as follows:
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“s1ne Court in deciding an appeal shall not be
confined to the grounds put forward by the
appellant, provided that the Court shall not
allow an appeal on any ground not stated in
the memorandum of appeal”

6.7 The Respondent, premised on the aforestated,
submitted that we should not permit the Appellants to
advance arguments not anchored on any ground of
appeal in the memorandum of appeal.

6.8 The Respondent then drew our attention to Section
190(2){(b) of the Com _anies Act', which states as
follows:

“..(2) In the case of death of a shareholder of

a company

(b) Personal representative of the deceased
where the deceased was a sole holder or
last . __rvivor of joint holders; shall be the
only person recognised by the company
as having title to the deceased’s interest

in the shares.”
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6.9 According to the nespondent, the Appellants do not deny
that the Respondent obtained letters of administration
and registered her interest as a shareholder. That under
Section 1 [1)(b) z..d (c} (ii) of The L..! £
Act?, the Respondent is required to effect d..ribution of
the estate in accordance with the rights of the person
interested in the estate under the Act and when required
by the Court either on its own motion or on an
application from an interested party, an ac—inistrator
should render to the Court an account of the

administration of the estate.

7.0 APPELLANTS’ ARGUMENTS IN REPLY

7.1 In 1 ply, the Appellants drew our attention to the
Supreme Court case of Finsbury Investment Limited v
Antonio Ventriglia and Another” and submitted that,
in that case the Supreme Court held that shares are an
essential property and if no injunction is gra__L_1 to
maintain the status quo, the plaintiff would suffer

irreparable injury.
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0.0 Cunn vunSIDRATION AND D™ CISIu.y

8.1

8.2

We have considered the Ruling being impugned and the
arguments by the parties. The sole ground of appeal
attacks the holding by the learned Judge that the
Appellants will not suffer irreparable damage if not
~ranted an Order for interlocutory injunction, as they
can adequately be compe..sated by dame_zs. inis
_round of appeal specifically speaks to the learned
Judg ’s refusal to grant the interlocutory injunctic.. ...
the ground that the Appellants, if ..ot granted the
interlocutory injunction, will not suffer irreparable
injury which cannot adequately be compensated by
damages. It is therefore astonishing that the Appellants
have exter._._d their arguments to the issues of balance
of convenience, when that is not part of the sole ground

of appeal.

C.der 10/9 (™ and (3) of 1he Court of Appeal Rules?

(CAR) states as follows:

“(2) A memorandum of appeal shall set forth
concisely and under distinct heads,

without arguments or narrative, the
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grounds of objection to the Judgme_!
appealed against, and shall speci., the
poi_ts of law or fact which are alleged to
have been wron ly d i , such grounds

to be numbe1 . . consecutively

(3) The Appellant shall not thereafter without
the leave of the court put forward any
grounds of objection other than those set
out in th memorandum o. appeal, but the
cou.: in deciding the af_eal shall __ot be
confined to the grounds put forward by the

Appellant.”

In view of the aforestated and the Supreme Court
decision in the Kearney a—1 Company case, we a €
with the Respondent’s argument to preclude the
Appellants from advancing arguments not anchored on
the sole ground of appeal as contained in the

memorandum of appeal

Reverting to the sole ground of appeal, a perusal of the
originating summons at page 48 of the record of appeal

and the affidavit in support, as well as the application
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for an interlocutory inju..c..on, shows that the subject
matter are the shares in Rephidim Mining which
belonged to Leeve as the majority st -reholder, which
are now being held by the Respondent. The nespondent
in her arguments has relied on Sectio~ 190 of .he
Companies Act. The said provision provides for
transmission of shares by operation of law where the
shareholder who was a sole holder or a joint holder of
shares dies. In this case, Leeve was not a sole holder or
a joint shareholder and neither was the Respondent a
surviving joint holder of shares, The evidence on record
only shows that he I 'd shares in his name as a
majority sh_reholder. Therefor section 190 (2) (b) of
The Companies Act' which has been heavily relied
upon by the nespondent to cont 1d tk : the shares
devolv 1and were transferred to her by operation of the
law is untenable as this provision is not applicable to

this matter.

What is clear though and is not in contention is that,
the Respondent is holding the shares on behalf of the

beneficiaries of the estate pending distribution and not
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in her own right. The main fear by the Appellants is that
the Respondent may sell or dispose of the shares to the
detriment of the beneficiaries. In the view we have taken
that the shares are being held on behalf of the
beneficiaries, the Respondent has no rig-_t to do so and
if by any chance she did so, she would be accountable

to the estate.

In the case of Stannard v Vestry of St wuiles®, 1...ich
was referred to by the learned authors of Odgers
Principles of Pleadings and Practice! at pages 100
and 1,3 - 174, it was pronounced that whenever an
injunction is applied for, it is material to allege that
there 1s reason to apprehend any repetition of the
defendants unlawful act. That in such a case, it must
be averred that the defendant threatens and intends to
repeat the unlawful act unless such an intention can be
1 adily inferred from the nature of t..2 case ar... the facts
are already pleaded. We have, from the record of appeal,
noted that no such allegation of threats or an attempt
to dispose of shares have been made by the Appellants

to necessitate the granting of an interlocutory
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has unfortunately not yielded any results to justify our

dependence on the same.

9.0 CONCLUSION

9.1 We find no basis in which to fault the learned Judge in
the court below. The appeal has no merit and is
accordingly dismissed with costs to the Respondent to
be paid forthwith. Same to be taxed in default of
agreement. :ne matter is remitted back to the same

Judge for determination of the main cause.

MuU DAY WAL
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