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[40] Thus, Arlicie 79 provides the formal proceduré for amending the
provisions of the Constitution and not any other procedure. Article 79 is,
together with Part [l of the Constitution, an entrenched provision. This,
we posit, is due to i‘ts special nature as encapsulating the procedure for
alteration of the Constitution. To borrow the words of Jaliow JSC in

Jammeh v Attorney General':

The special nature of such a procedure is justified by the fact that the
Constitution is not akin to any ordinary law. It Is the supreme law and
the source of validity of all other laws and the authority for all public

actions.
[41] In Godfrey Miyanda v The Attorney General'!, a case which
involved a chalienge of constitutional provisions post amendment, this
Court had occasion to pronounce itself on alteration of the Constitution
pursuant to Article 79 of the Constitution. In that case, we held the view
that under our present constitutional framework, this Court would be on
firm ground to look intolthe constitutionality of an amendment to the
Constitution if, prima facie, there were questions about compliance with
Article 79. We echoed, as we do now, the sentiments of the
Constitutionai Court of South Africa in the case of Premier of Kwazulu-
Nata! v President of the Republic of South Africa'? to the effect that
where there is a procedure which is prescribed for amendment to the

Constitution, this procedure has to be followed.
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[42] Thus, as we noted in the Godfrey Miyanda'' case the
Constitution itself provides a guide in Article 79 to which alterations or
-amendments to the Constitution of the Republic of Zambia must
conform. And to demonstrate thét this Court would frown upon
amendments that breach the procedural imperatives dictated by Article

79, in the Godfrey Miyanda'' case, we held that;

....maintaining the definition of “discrimination” as given in Article 266
has the effect of amending Article 23(3) which, being part of Part ili of
the Constitution, cannot be altered minus referral to a referendum as
required in Article 79(3). In view of the conflict that the definition causes
with the definition given in Article 23(3), we urge the Legislature to

redress the conflict by removing the definition from Article 266.

[43] Our finding in the Godfrey Miyanda'' case on that particular
aspect demonstrates that this Court is not completely devoid of
jurisdiction. to intervene, as appropriate, when alterations to the
Constitution offend the formal procedure set out for constitutional
amendments. In such an eventuality it would be incumbent upon this
Court to ensure that Pariiamént does not fall outside the dictates of the
amendment process when exercising its power of amending the
Constitution as Parliament's amendment power is limited in scope
explicitly by Article 79. In this regard, and though only of persuasive

value to this Court, we share the sentiments of the Supreme Court of
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The Gambia in Jammeh v Attorney General'® where it ruled that failure
to comply with the conditions set out in their constitutional pr_ovision
prescribing the procedure for amending the constitution of that country
rendered a purported amendment of the Constitution and assent thereto

invalid, null and void and of no effect.

[44] Thﬁs, we re-assert dur holding in the Godfrey Miyandia11 case that
this Court would be on firm ground to declare unconstitutional, proposed
amendments or amendments to the Constitution where there has been
an infraction of Article 79 which prescribes the amendment process to

be followed by Parliament.

[45] Having said that, we are alive to the fact that, unlike in Godfrey
Miyanda'' where the petitioner challenged the constitutionality of some
amendments effected to the Republican Constitution by Act No. 2 of
2016, in the instant case the Petitioners’ central concern is the
constitutionality of Bill No. 10, which is proposed legislation, and that the
actions taken in initiating, signing and tabling of Bill No. 10 contravened
the Constitution. Our considered view is that the Petitioners have not, in
their evidence and submissions to this Court, shown how the process

defined in Article 79 has been hitherto breached as at the current stage

of the process.
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[46] We therefore agree with the reasoning of the Court of Appeal in
the Nkumbula' case that it is absurd to suggest that the Legislature
intended the courts to be vested with the power to pronounce in advance
that if the government pursued an expressed intention, legislation on the
lines of that expressed intention would be ultra vires the Constitution.
We are of the firm view that had it been so, the framers of the
Constitution as amended would have made the position clear. In our
abridged Judgment, we noted that a recommendation had been made to
the Technical Committee to give the Constitutional Court power to
decide on the constitutionality of a bill. For this purpose, we referred to,
and quoted, Article 131 of the First Draft Constitution and noted that the
Technical Committee rejected the proposal. -

[47] By way of comparison, we note that in other jurisdictions where the
courts play a role in scrutinising a bill, the constitutions of those
countries make clear provision for when the court can, be engaged to
decide oﬁ the constitutionality of a bill under stipulated coﬁditions. For
instance, within the region, the Constitution of the Republic of South
Africa Act 108 of 1996 provides in section 167(4)b) that the
Constitutional Court may decide on the constitutionality of a
parliamentary or provincial bill upon referral by the president or
provincial premier pursuant to sections 79 and 121 respectively. In

Zimbabwe, Article 131(8)(b) and (9) of the Constitution as amended by
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Act No. 20 of 2013 provides that where the President has reservations
about a bill, he or she can refer the bill to the Constitutional Court for
advice on its constitutionality.

[48] Further afield, section 148 of the Constitution of the Kingdom of
Thailand creates a procedure for referral of a bill to the Constitutional
Court for a decision where the Prime Minister or members of the Senate
or House of Representatives are of the view that the provisions of a bill
are contrary to or inconsistent with the Constitution. In Chile, Article
93(3) of that country’s Constitution empowers its Constitutional Court,
inter alia, “to resolve questions of constitutionality that appear during the
processing of bills law (sic) or of constitutional reform projects....”

[49] We are mindful, in citing the above examples, of the fact that the
socio-legal .and socio-political circumstances are different for each
country and may be factors in the framing of a country’s constitution,
including the shape and nature of its institutions of governance.
However; our point of embhasis, for purposes of this Judgment, is that if
the framers of our Constitution had intended for this Court to have the
power to review or inquire into the constitutionality of a bill or its
provisions, the intention would have been clearly expressed as was

done for an Act of Parliament or statutory instrument under Article

128(3)(a) of the Constitution.
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[50] With all that in mind, we have considered the prayers of the 2
Petitioner. The 3", 4%, 5% and 6" prayers would require us to delve into
the contents of Bill No. 10 which we cannot do because we do not have
jurisdiction as already stated. We also find that the 1%t and 2™ prayers
are already provided for in the Constitution in Articles 8, 9 and 61.
Similarly, Articies 9 and 61 respond to the 2™ Petitioner's 7" prayer,
while with respect to the 8" prayer, the power to amend the Constitution
is given to the Ledgislature in accordance with Article 79(1) of the
Constitution. In the 9" prayer, the 2" Petitioner prays for a declaratory
order that the Government of Zambia cannot fundamentally alter the
Constitution without consulting the people of Zambia.

[61] Coming to the 1%t Petitioners case, its first prayer is for a
declaration that the Presidént’s, Respondent’'s and National Assembly's
decision to the extent that it seeks to amend the Constitution in the
manner set out in Bill No. 10, is illegal on grounds that it contravenes
Articles 1A (2), 8, 9, 61, 79, 90, 91 and 92 of the Constitufion. The 1%
Petitioner in its oral submissions argued that the decisions by the
President, the Attorney General and the National Assembly to amend

the Constitution, are evidenced by Bill No. 10.

[52] From the above, it is clear that what the 15t Petitioner is asking us

to do is to delve into Bill No. 10. We have already stated that Article 128
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(3) (b) gives this Court jurisdiction to inquire into an action, measure or
decision taken under law where it is alleged that such action, measure or
decision contravenes the Constitution. However, this jurisdiction does
not extend to questibning the contents of a bill. The 1% Petitioner’s
submission that what they are challenging is not the contents of the Bill
but the decisions, is at variance with their own pleadings and evidence
which requires this Court to delve into the contents of the Bill itself. While
contending that the 15! Petitioner does not intend to challenge the
contents of Bill No. 10 of 2019, Counsel for the 15! Petitioner did not
proffer any explanation as to how this Court could interrogate the
impugned decisions contained ‘in Bill No. 10 of 2019 without examining
the contents of the Bill. Further, we do not see how we can grant a
declaration that the Respondent's decision to the extent to which it
seeks to amend the Constituticn in the manner set out in the
Constitution of Zambia (Amendment) Bill No. 10 of 2019, is illegal
because it contravenes Arﬁcles 1 (2), 8, 9,.61, 90, 91, 92 ahd 79 of the
Constitution or an order of certiorari that this Petition be allowed and Bill
No. 10 of 2019 which evidences the Respondent’s decision to amend
the Constitution in the manner provided therein be removed into Court
for quashing of the Bill as prayed by the 15t Petitioner, without examining

its contents.
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[63] We have considered the prayers of the 1%t Petitioner and we are
unable to grant them without our delving into the Bill and its contents. It
Is a roundabout way of asking us to delve into the Bill which we cannot

do because we do not have jurisdiction. The prayer is therefore declined.

[64] The second issue that the Learned Attorney General argued on
jurisdictioﬁ is the defencé of exclusive éognisance enjoyed by the
National Assembly. He submitted that Parliament enjoys exclusive
cognisance over its internal proceedings and that in the current case, the
National Assembly was exercising its constitutional mandate to legislate.
As authority, the learned Attorney General cited the case of In Re
Nalumino Mundia® where the High Court held that it did not have power
to interfere with the exclusive jurisdiction of the National Assembly in the

conduct of its internal procedures.

[65] We have considered the above submission. We had occasion to
pronounce ourselves on the defence or principle of exclusive cognisance

in the case of Chishimba Kambwili v Attorney General'® wherein we

stated that:

“The doctrine of exclusive cognisance connotes the
privileges and immunities enjoyed by the legislative branch of
Government in the discharge of its functions or in the

regulation of its affairs to the exclusion of other branches of

government.”
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[66] We observed that in the context of our Constitution, the freedom of
Parliament to regulate its own affairs has its genesis or origin in Article
77(1) of the bonstitution and ’;hat the wording c;f Article 77(1) is clear and
grants the National Assembly power to regulate its own procedure and
to make standing orders for the conduct of its business. The regulation
of its procedure and the making of standing orders are internal matters
in the functioning of the National Assembly while the powers and
privileges accorded to fhe National Assembly are a necessary adjunct to
the legislative and deliberative functions conferred by the Constitution on
the Natibnal Assembly. To illustrate the point, we cited the observations
of Lord Coleridge in the case of BrAadIaugh v Gossett wherein he said
that:

“What is said or done within the walls of parliament cannot be

inquired into in a Court of law.... The jurisdiction of the

Houses over their own members, their right to impose

discipline within their walls, is absolute and exclusive”.
[57] However we observed that although the Constitution gives the
National Assembly powers to regulate its own procedure and to make
standing orders for the conduct of its business, that power is not
absolute as Zambian Courts have the constitutional mandate tor

scrutinise the acts of the Legislature where it is alleged that the
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Legislature in the exercise of its mandate has breached or exceeded its

power as conferred by the Constitution.

[58] As we stated in the Kambwili'® case, the defence of exclusive
cognisance is 6n|y available when the National Assembly or the Speaker
is dealing with a procedural or internal matter. In this case where the
allegation | that various plrovisions of thé Constitution have been
breached, as pleaded and argued by the Petitioners, does not touch on
the procedural or internal affairs of Parliament, the defence of exclusive

cognisance is not available to the Respondent.

[59] In the abridged Judgment, we did not fully address the hereunder

stated issues which we now wish to address;

(i) whether or not the process leading to Bill No. 10 was
consultative and inclusive;

(ii)  whether or not the process leading to Bill No. 10 took into
account the national values and principles; and

(iiiy whether Bill No. 10 goes beyond refinement as it touches
_ on the basic structure of the Constitution.

[60] With regard to the first issue, the 1t and 2" Petitioners' position
was that the National Dialogue Forum (NDF) process was not
consultative or inclusive. In support of this allegation, the 1% Petitioner
relied on the evidence of PW1, Mr. Eddie Mwitwa, the President of LAZ.
The sum total of his evide-nce in this respect was that the NDF process

was not consultative as the participants were pre-determined and were
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as listed under Section 5 of theNational Dialogue (Constitution, Electoral
Process, Public Order and Political Parties) Act No. 1 of 2019. And that
as a result. of restricting the process to. those individuéls and
organisations listed in the Act, the NDF process was not consultative
because the members of the public at large were not consulted before
coming up with the Bill in question. In illustrating his position, PW1
referred us to the pre- 2016 constitutional amendment process. He
testified that the consultation was wide as the Technical Committee on
drafting the Constitution had gone to the provinces and districts before
they came up with the dfaft Constitution. ‘It was his testimony that this

process did not take place before the NDF came up with Bili No. 10.

[61] Secondly, that the invitation by the Minister of Justice to the
members of the public and organisations only cailed for submissions on
the refinement of the Constitution. However, the proposed amendmenis
contained in Bill No. 10 went beyond mere refinement to making major
constitutional amendments that touch on the basic structure of the
Constitution. in this respect, PW1 again referred us to the pre- 2016
constitutional amendments where, according to him, the Technical
Committee went and obtained views from each district and province

before coming up with the draft bill that led to the 2016 constitutional
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amendments. Hence, according to PW1, the process leading to Bill No.

10 cannot be said to have been inclusive or consuitative.

[62] The 2" Petitioner relied on the evidence of PW2, Dr. O'Brien

Kaaba, a lecturer at the University of Zambia, and that of PWS, Ms.

Sarah Longwe, a board member of Chapter One Foundation Limited, the
2nd Petition‘er in this matter Who at the time of the request by the Minister
of Justice for submissions was the Chairperson of the Non-governmental
Organisations Co-ordinating Council (NGOCC), and was at the time of
giving her testimony a member of the OASIS Forum and many other

non-governmental organisations (NGOs).

[63] The sum total of PW2’s evidence was that he was nominated to
represent the University of Zambia at the NDF and that he attended the
first four days of the NDF process during which accreditation of
delegates was done, the materials to be used during the deliberations
were distributed and the official opening by the Republican President
was done. And that afte'r he went through the materials, he was not
comfortable with the NDF process because it went beyond refinement of
the Constitution. According to PW2, it was for this reason that he
resigned from the NDF before the deliberations begun. He also testified
that there Was no explanation as to how membership to the NDF, as

provided in the Act, was determined.
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[64] As regards PW3, the sum total of her evidence was that the NDF
process was neither inc!ﬁsive nor consultative. She also compared the
NDF process; with the pre-2616 constitutional‘ amendment prc.)cess in
which, according to her, the Technical Committee on drafting the
Constitution undertook wide consultative processes which culminated
into the amendment of the Constitution in 2016. It was also her evidence
that some of the proposed amendments in Bill No. 10 touched on the
basic structure of the Constitution. She identified some of these as the
re-introduction of Deputy Ministers, the introduction of a coalition
government, the abolitionl of various commissions including the Gender
Equality and Equity Commission and the limiting of the Bank of Zambia’s

oversight function over financial matters of the Republic.

[65] To further support the 1%t Petitioner’s position that the NDF process
was not consultative or inclusive, Counsel for the 1% Petitioner, Mr.
Chimankata, argued that in deciding to amend the Constitution, the
people’s wellbeing must be taken into account. And that the testimonies
of the 15t and 2" Petitioners’ witnesses ali confirm that by taking away
the people’s rights or benefits that were vested in them by or in the
Constitution (Amendment) Act No. 2 of 2016, it cannot by any stretch of
imagination be categorised as a decision to amend the Constitution for

the benefit of the people as evidenced by the contents of Bill No. 10.
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[66] On the part of the 2" Petitioner, the sum total of Ms. Kasonde’s
written and oral submissions was that a constitution reform process must
have the citizen and the citizen interest at the centre of the process. And
that withou’g citizen engagement, theVConstitution lacks the legitimacy
and acceptanc.e w_hich it deserves. Counsel took the position that‘the
process of developing ‘Bill' No. 1‘0 expressly excluded .citizens from

participation.

[67] Counsel further argued that Bill No. 10 was a product of the NDF.
She referred the Court to section 5 of the National Dialogue
(Constituftion, Electoral Process, Public Order and Political Parties) Act
No. 1 of 2019 (-NDF Act of 2019) which provides for the composition of
thel‘ll\IDF_ Ms. Kasonde submitfted that participation in the NDF was
limited to the institutions provided fof in that Act. It was Counsél’s
submission that such limitation was unconstitutional as the value and
principle of demoéracy dictates that bar_ticipatioﬁ should be central to the
implementation process. It was Ms. Kasohde’s subm_ission that the
implementatiqn of the NDF Act of 2019 was thus unconstitutional to the
'extent that it exciuded Zambians from participating in the developm-‘ent ‘of
the Constitutioﬁ. Learned Counsel further submitted ) that since a
constitution‘is a public document, its content and drafting should not be

secretive and hidden away from the public. Its content should speak to
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unconstitutional and that the consensus at the NDF was limited as it

lacked citizenry engagement.

[70] Ms. Kasonde then submitted that this Court is the last line of
defence as Zémbia has a Ion.g and checked -history of constlitution
making and constitutional amendments from the Chona Constitution
Review Commission all the way to the Mung’émba Commissiorn and that
successive governments have fried and so far have been successful in

wrestling the power of the people of Zambia away from them.

[71] Counsel went on to argue that the legislative authority of
Parliament is not unlimited because the people of Zambia are sovereign
and that legislative power is derived from the people of Zambia pursuant
to Articles 5 and 61 of the Constitutionand should be exercised in a
manner that protects the Constitution and promotes democratic
governance of the Republic. Counsel further argued that the
Government does not have absolute or indéed ultimate power to decide
to make fundamental changes to the Constitution without adequately
consulting and seeking the permission of the Zambian people. In this
respect, Counsel referred us to the preamble of the Constitution and
submitted that read with Article 5 of the Constitution, the preamble
imperatively positions the people of Zambia as the ultimate determinants

of how they should be governed. Therefore, that any extensive changes
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to the Constitution as proposed by Bill No. 10 which have the effect of
radically changing the character of the current Constitution mandatority
requires that the people of Zambia adopt the contents of such a bill
before any such changes are made. Counsel argued that Article 79 of
the Constitution does not give the government ‘carte blanche’ powers to

amend the Constitution.

[72] Ms Kasonde argued further that as testified by PW3, the decisions
and processes that led to the introduction of Bill No. 10 actually have the
effect of reversing the decision of the people of Zambia as contained in
the Report of the Technical Committee on drafting the 2016 Constitution.
Consequently, that it was incumbent on the government, both the
Executive and the National Assembly to allow the people of Zambia to
decide how to govern themselves. Counsel, spiritedly, argued that this
can only be done through a consultative process and as testified by the
Petitioners’ withesses, that the NDF which is a precursor to Bill No. 10

did not meet that standard.

[73] Learned Counsel wound up her submissions by reiterating the
point that the most adequate, legitimate and democratic means of
consulting the people of Zambia is through holding a national
referendum which the government has failed or nerglected to do before

deciding to table the Bill in issue before the National Assembly. Counsel,
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finally, argued that the decision to initiate Bill No. 10 fell foul of the basic
structure principle because it breaches the trust of the Zambian people

placed in the elected officials in the Executive and Legislature.

[74] In response, the Respondent took the position that participation in
the NDF process was open to all individuals, institutions .and
organizations that had made submissions to the Constitution i;efinement
process following an invitation to the public and all stakeholders by the
Minister of Justice. And that the 15! Petitioner made submissions as
shown in the schedule to the Act as to what they desired to be amended
in Act No. 2 of 2016. Further, that through its witness, PW1, the 1
Petitioner acknowledged that it was invited by the National Assembly to
appear before the Parliamentary Select Corﬁmittee to make submissions
on Bill No. 10 when the Bill was being considered by the Select
Committee. However, that the 15t Petitioner lost the opportunity by

staying away and neglecting to appear.

[75] As regards the 2" Petitioner, the Respondent submitted that it also
lost its opportunity to make submissions on Bill No. 10 as the evidence
of its witness, PW3, was that appearing before the Parliamentary Select

Committee was not compulsory but voluntary.

[76] In reply, Mr. Mwamba, argued that contrary to the learned Solicitor

General's submission that the 1%t Petitioner was given an opportunity to
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participate in the constitutional amendment process and chose not to,
the decision that was taken by the Respondent in the manner they
initiated Bill N'o.. 10 was illegal.' It was Counsel’'s submission that the 1%
Petitioner did not want to participate in an illegality as that would have

been illogical and extremely absurd.

[771 In subplementing Mr.‘MWamba’s submissions, Mr. Cﬁimankata
contended that it is clear that the President of the Republic of Zambia
initiated Bill No. 10 and that this decision contravened the safeguards
that have been put in place to protect the Zambian people. Counsel
further submitted that the enactment of the law is a process and that at
every stége of that process, the exercise of power must be checked

against the constitutional provisions.

[78] Counsel, in winding up his submission, argued that any
amendment or enactment must be for the wellbeing of the people of
Zambia. Conversely, that the decision to alter the Constitution which is
meant to take away the benefits that the people of Zambia are already
enjoying is not in any way infended to benefit the people of Zambia and
that Bill No. 10 falls short of the safeguards and threshold that have to

be met before amending the Constitution.

[79] In her reply, Ms Kasonde, on behalf of the 2" Petitioner, insisted

that the NDF was not consultative enough due to the fact that the
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decision to initiate Bill No. 10 would lead to the reversal of the will of the
people of Zambia. And that the people of Zambia are sovereign and

legislative power is derived from them.

[80] We have bonsidered the evidence from the‘ 18t and 2" Petitioners
and the submissions by the learned Counsel for the respective Parties.
As we see it, the question ié whether this Cburt has jurisdicﬁon under
Article 128 (3) (b) to hear and determine a matter that alleges that the
Republican President, by initiating the bill, the Attorney General by
signing the bill and the National Assembly, by causing the bill to be
published in the government gazette and tabling it for first reading in the
National Assembly and referring it for consideration to a Select
Committee breached the Constitution. The Petitioners have argued first,
that the process was not inclusive or consultative and secondly, that
there was no evidence to prove or show that in coming up with the said
decisions, they took into account the national values and principles as
mandated by Article 9 of the Constitution. It was their contention that the
contents of Bill No. 10 itself show that they did not do so. In other words,
has Article 128 (3) (b) clothed this Court with the power to grant an order
of certiorari that Bill No. 10 can be brought into the Constitutional Court
for the purpose of quashing it on the groundAthat the process leading to it

was not consultative or inclusive and thus breached the Constitution.
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[81] We have examined the provisions of Article 128 (3) (b) of the
Constitution pursuant to which the two Petitions were brought. Article
128(3)(b) empowers any person who alleges that an action, measure or
" decision taken under law contravenes the Constitution to petition the
Constitutional Court for redress. We agree that this Court has the power
under Article 128(3)(b) to hear and determine a matter where it is
alleged that an action, measure or decision taken by a person or an

authority under the law contravenes the Constitution.

[82] We are alive to the fact that the Petitioners did not only challenge
Bill No. 10 as being unconstitutionai, they also challenged the process

which birthed Biil No. 10.

[83] The Petitioners in the current case have also argued that the
decision in the Nkumbula' case has no application in the current case
as no national values and principles had been .enshrined in the
constitutional regime that was applicable when that decision was made.
We do not agree with that prOpOSiti.On for the reason that the issue that
was dealt with in that case, is similar to the current case in the sense
that, both cases sought to challenge the constitutionality of a bill which is

proposed legislation. The Court of Appeal in the Nkumbula' case put it

as follows:
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The existence of section 28(5) makes it clear that if the only step taken
by the executive is the introduction of the bill in question subsection (1)
cannot be invoked; this view is reinforced by the existence of section 27
which specifically provides the machinery for the testing of legislation
prior to it becoming law. This test is by a tribunal appointed by the
Chief Justice and not by the Courts...... One of the reasons for the
existence of section 28 (5) is that between the time of the publication of
a bill and its third reading there is ample opportunity for amendment and
the deletion of provisions repugnant to Chapter Ill; it would be
premature to come to Court before the bill had been given its third
reading. And this is why itis provided in section 27 (2) that a request for
a report on a bill or a statutory instrument can, in the case of a hill, be
made only after the final reading and, in the case of a statutory
instrument, only after its publication in the Gazette. In the case of
expressions of intention by the Government, however authoritative and
however apparently final the terms, obviously there is even more
opportunity and room for amendment than in the case of a bill. It is in
my view absurd to suggest that the Legislature intended the Courts to
be vested with the power to pronounce in advance that if the
Government pursued an expressed intention, legislation on the lines of
that expressed intention would be ultra vires the Constitution.

[84] As stated in the Nkumbula' case, the issue of the timing for
bringing such challenges in Court is crucial. We further note that the
Constitution does not provide for the process by which proposed
constitutional amendments should be arrived at, save to provide for the
procedure for presentation of a bill containing the proposed amendments
to the Constitution in Parliament under Article 79.

[85] In the current case, the 2™ Petitioner's argument was that the
implementation of the NDF Act of 2019, which became effective on 9
April, 2019, was unconstitutional to the extent that it excluded Zambians
from participating in the development of the Constitution. The Petitioners
- complained that the NDF process Was not consultative or inclusive but

restrictive as the NDF Act of 2019 limited participants to only those
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Indeed, in this Court's seminal decision of Miyanda v Attorney

General*it was held that:

An act purporting to amend the Constitution that breaches Article
79 would be illegal and the offspring thereof a nullity. The natural role of
the Court in a modern democracy is to protect the Constitution and to
prevent bodies that were created by the Constitution from abrogating its

provisions. In this instance the Court’s role would be to verify whether

the conditions for alteration provided for in the Constjtution have been

fulfilled. An alteration to the Constitution is valid only if it was enacted

in conformity with the conditions of form and procedure provided for in

the Constitution. (emphasis added)

Rather than interpret this holding to mean that only compliance
with Article 79 is required in order to make valid amendments to the
Constitution, | see it as an opportunity to broaden the requirements to
include at the very least, the national values and principles. | say so
because | am of the firm view that this Court because of its nature must
keep its jurisdiction as wide and open as possible.

My position is premised on the fact that a constitutional court as a
specialised court, is set up to protect the Constitution which is the
supreme law of the land. It acts as sole or final arbiter in matters to do
with the constitution and resolves constitutional questions which are too
important to be left without an answer or a remedy. When there is an
important constitutional question before it, a constitutional court cannot

take refuge in precedent or technicalities nor shy away from making hard
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decisions that hold anyone and everyone including the court itself
constitutionally accountable. Katherine Slenn Baas and Sijit Chondry,

point out in “Constitutional Review in Democracies” that:

A constitutional court should have jurisdiction over all matters
that involve a constitutional question. While granting a constitutional
court broad jurisdiction allows the court to exert substantial influence
over a country’s politics, restricting the court’s jurisdiction in a way that
declares any area of constitutional law “off-limits” is incompatible with

the court’s role as final arbiter of the law.

Further, the learned author Alec Stone Sweet in “Constitutional

Courts,” at page 825 opines that:

CCs [constitutional courts] do not preside over litigation, which remains
the purview of the ordinary courts. Instead specifically designated
authorities or individuals ask questions of CCs challenging the
constitutionality of specific legal acts; constitutional judges are then
required to answer these questions, and fo justify their answers with

reasons.

| adopt the learned authors’ views as my own in relation to this
Court. And | want to go further to say that a constitutional court should
when a constitutional question is raised before it, be prepared to push
the boundaries to the outer limits of its constitutional mandate. The many
doors in the Constitution should be left open to deal with any unforeseen
harm to the Constitution albeit with circumspection. In the South African

case of Law society of South Africa and Others v President of the
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Republic of South Africa and Others® Chief Justice Mogoeng said and
| agree:

[25] Only under exceptional circumstances, is it permissible for courts
fo_intervene and grant relief in relation to a process that is yet to be
finalised.(emphasis added) ‘

In my considered view, an ‘exceptional circumstance’ would
include allegations of impropriety during the process of amending the
Constitution.

Further, constitutional courts have powers of both abstract and
concrete review. According to Sweet, ‘abstract review' is also called
‘preventive review' as its purpose is to filter out unconstitutional laws
before they can hafm anyone. Since constitutional courts are the
gatekeepers of constitutionalism, they are constantly on guard to both
prevent and mitigate harm to the constitution because such harm may
not only be irreversible but also dangerous to the legal, political and
social fabric of the nation.

| am of the firm view that the Constitutional Court of Zambia is
drifferent from the ordinary common law courts with their emphasis on
procedure and precedent. That it follows the mould of other

constitutional courts. So while it has its unique features, it is identifiable

~ as a constitutional court precisely because it shares a similar jurisdiction

to that enjoyed by other constitutional courts. That in setting it up, the

People of Zambia made a fundamental break with Zambia's
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constitutional past in which the separation of powers favoured the
Executive and Legislative branches of Government. The Court was
created to nurture and protect a new order which would deepen
constitutionalism. It was thus given wide original and fina! jurisdiction
over all matters to do with the Constitution subject only to Article 28
which caters for Bill of Rights claims.

In my considered view, limiting the possibility of reviewing the
process while a Bill is in motion and confining the span of the validity test
to Article 79 will constrain the Court's ability to intervene when
necessary. | say so alive to the warning by Klein and Sajo in
Constitution-making Process and Substance that an amending
process may be done in accordance with the prescribed amending
procedure but so alter the Constitution's essence that the end result is a
different political regime.

The fourth point that | want to make relates to the timing of the
Pétitions. | see no.provision in the Constitution that éays that this Cdurt
cannot consider at the bill stage, an allegation of a violation relating to
the manner in which a bill to amend the Constitution has come about. In

the current constitutional set up, protecting the Constitution is all that this

- Court is set up to do. It would therefore be self-defeating for the framers

of the Constitution to then deny the Court the power to effectively protect

it. In my considered view the People as the framers of the Constitution
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have given the Court ample powers to intervene in the name of the

Constitution.

The Constitution in Article 128(3), which was invoked by the
Petitiohers, simply requires that there be an allegation that an action
measure or decision taken under law or otherwise contravenes the
Cdnstitution in ordér to trigger the jlurisdiction of thé Court. Article 128
gives this Court jurisdiction to review a decision, action or measure for
compliance with the constitutional requirements without any limitation as

to what type of process is involved.

The fifth and final point that | want to make is about the separation
of powers. Under the séparation of powers doctrine each arm of
Government including the Judiciary (this Court in particular) enjoys the
freedom to do their work in accordance with the People’s aspirations as
expressed in the Constitution. This Court is the guardian of the
Constitution. Parliament cannot plead exclusive cognizance and
separation of powers to avoid the scrutiny of the courts as that would
hinder this Court’s ability to exercise its powers of review and protect the
Constitution.

Admittedly, the Court must "tip toe” into and around the ferritory of
Parliament and thé law making procesé and it does so not to undermine

the separation of powers and Parliament’s legislative independence but
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to carry out its duty to ensure Parliament’'s compliance with iis

constitutional obligations. This Court cannot defer to Parliament if doing

so undermines its own duty to protect the Constitution. The Court's
intervention in fact strengthens the comity that the three Organs of
Government share by interpreting and clarifying the Constitution where a
quéstion arises. (n'framing the independence of Paﬂiamentarians, the
Commonwealth (Latimer House) Principles state that Parliamentarians
must be able to carry out their legislative and constitutionai duties in
accordance with the Constitution free from unlawful interference. This
Court’s intervention is not unlawful. The Court is mandated to ensure
Parliamentarians are acting in accordance with the Constitution as they
legislaie.

{ntervention is necessary not only in order for the other Organs to
function effectively within the constitutional limits but also for the Court to
be effective in fulfiling its constitutiona! mandate. | fully agree wi_th

Sweet who puts i thus at page 818:

Constitutional review can be said to be effective to the extent that the
importént constitutional disputes arising in the polity are brought to the
CC [constitutional court] on a regular basis, that the judges who resolve
these disputes give reasons for their rulings, and that those who are
governed by the constitutionai law accept that the court’s ruling have

some precedential effect. (sic)

Mo
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Article 91 which vests executive authority in the President shows that the
Ianggage used to vegt powers in the two Organs is similar. Since the

vesting of executive authority does not oust this Court’s jurisdiction to
inquire into allegations of contraventions by the Executive it follows that
the vesting of legislative authority also does not oust the Court’'s powers
to consider allegations of procedural impropriety surrounding the law

making process.

The regional jurisprudence, further shows that a constitutional
court is duty bound to act on alleged violations of the Constitution by
Parliament when there are allegations of the same brought to the
attention of the court. Whilst this jurisprudence is not binding and the
Zambian Constitution has its own peculiarities, such decisions are
nevertheless helpful in the search for a new more democratic order. In

support of this point | wish to quote two of the cases:

Firstly, in Law Society of Kenya v Attorney General and

Another® the Court was unequivocal about its role, saying:

190. ... this Court, vested with the power to interpret the Constitution
and to safeguard, protect and promote its provisions as provided for
under Article 165(3) of the Constitution, has the duty and obligation to
intervene in actions of other arms of Government and State Organs

where it is alleged or demonstrated that the Constitution has either been

violated or threatened with violation. In that regard, as this petition

alleges a violation of the Constitution by the Respondents, it is our
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finding that the doctrine of separation of power does not inhibit this
Court's jurisdiction to address the Petitioner’s grievances so long as
- they stem out of alleged violations .of the Constitution. To the contrary, .
the invitation to do so is most welcome as that is one of the core
mandates of this Court.

191. We hold that this Court has the power to enquire into the

constitutionality of the actions of Parliament notwithstanding the

privilege of inter alia, debate accorded to its members and its
proceedings. That finding is fortified under the principle that the

| Constitution is the Supreme Law of this country and Parliament must

function within the limits prescribed by the Constitution. In cases where
it has stepped beyond what the law and the Constitution permit it to do,
it cannot seek refuge in illegality and hide under the twin doctrines of
parliamentary privilege and separation of powers to escape judicial
scrutiny,

192. In our view the doctrine of separation of powers must be read in the
context of our constitutional framework and where the adoption of the
doctrine would clearly militate against the constitutional principles the
doctrine must bow to the dictates of the spirit and the letter of the

Constitution,

Secondly, in the Ugandan case of Male H. Mabirizi K. Kiwanuka
v The Attorney Géneral consolidated with Constitutional Appeal No.
03 of 2018 between Karuhanga Kafureeka Gerald and Others v The
Attorney General and with Uganda Law Society v The Attorney

General’ Chief Justice Bart M Katurebee at page 51 had this to say:

In line with the doctrine of separation of powers, the courts are and
should be wary of interfering with the internal workings of Parliament.
As long as Parliament has acted within the provisions of the

Constitution and the set rules of procedure, the court cannot and should
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not dictate how the Speaker and the House run its business; of course,

with the exception of where there is abuse of power and/or where

. Parliament does not act within the confines of the law. (emphasis added) .

As | understand the regional jurisprudence, courts, should not .
normally interfere in the performance of the functions of Parliament but
théy may do so wﬁere necessary. As long as a contravention has not
been brought to the attention of the Court, the law making process may
proceed unimpeded. However once a complaint of some procedural
impropriety is filed in court then the dynamics change. An alleged
contravention of the Constitution compels the courts to investigate and
establish whether indeed the alleged transgressor has failed to comply

with the Constitution.

This is like any other review process. Parliament and the
constitutional court act in accordance with established civility and

decorum towards each other. Pariiament defers the relevant bill until the

'court has determined the matter. And the court acts timely and does its

job not in a manner that usurps the powers of the lawmakers, but that
protects the Constitution by ensuring that the law makers are acting
appropriately. Given that constitution amendment processes are not a
fegu!ar affair, there is minimal disruptio‘n to the law-makers performance

of their responsibilities.
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As | conclude | want to reiterate what | said at the beginning. The
Constitution is hopeful and it is incumbent on this Court which holds the
mandate to interpret and protect it to use all means constitutionally

available to it to sustain that hope.

o

Prof Justice M M Munalula (JSD)

Constitutional Court Judge |




