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This is a ruling in the 1 st _defendant's application to raise a ·preliminary 

issue filed on l l th September, 2020. The application_ is made by way of a 

· notice and pursuant to Order 14A rule 1, Order 33 rule -3 and Order 2 rule 2 of 
- . . ' . 

the Rules of the Supreme Court. The pr~liminary issue raised is follows; 

"That whether this Honourable Court can proceed to hear and 

determine this matter when the said matter' is statute barred.'; 
. . 

The notice is supported by an affidavit deposed to by the 1 st defendant. 

He deposed that in 1991, he was in occupation of the property in dispute 

~ - known as Fa rm No. 4423, Mukonchi, as the plaintiff's tenant. That the 

pla intiff had mortgaged th e property with Lima Bank at the time he wa_s in 

possession of the same. Tha t when the bank desired to repossess the_ 

property, the 1 ;;i defe ndant offered to repay the loan in exchange for title being 

passed to h im . That upon repayment of the loan, the bank handed him all the 

documents n·:l.1 tin g t.o the property for purposes of changing ownership, which 

he did c:1 nd a c ert ificatc of t itle to r<arm No. 4423, Mukonchi was issued to him 

in I 99 1. Tha I ; JI the: tim e the tra nsaction relating to the property was taking 

pl8ce, the pla intiff was presen t. Tha t the plaintiff's sister has always resided 

wit h the } '.,t defendant a t the said property and that the plaintiff has a lways 

been aware of th e sta tus of the property. That the transaction relating to the 

property was con cluded in 199 1 a nd the plaintiff having been aware of the 

sam e cannot bring a n a ction in 2020 as it is sta tute barred. 

The pt defendant's counsel filed skeleton arguments wherein she 

argued that Order 33 rule 3 of the Rules of the Supreme Court gives this court 

the power to determine the application herein. That the Limitation A ct of 1939 

a pplies to a ll a ctions for which a period of limitations is laid down by the Act. 

Counsel relied on section 4 subsection 3 of the Limitation Act, 1939 to argue 

that the period of limitation of actions in respect of claims relating to la nd 

s hould be bought to court within a period of twelve years from the date the 

righ t of action firs t accrued . Tha t in de termining whether thi s action is s ta tute 

barrl?d , the issue to con sider is wh en the cau se of ac tion in this ma tter 
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accrued. That as evidenced by the contents of the writ of summons and 

statement of claim, the transaction relating to· the property in· dispute was 

entered in to by the plaintiff and 1 st defendant in 1991 . Counsel argued that 

the time within which the plaintiff ought to have brought this action elapsed 

in 2003. 

In opposition, the plaintiff filed an affidavit on 25th September, 2020 

wherein he deposed that .to the best of his knowledge , the 1 s t defendant had 

always been his tenant until the year 2016 when he discovered th~.t the 

property in dispute had been transferred to the 1 st defendant. That he made 

efforts to resolve the matter but the same proved futile. That he did not take 

ou t a ny mortgage on the property in dispute. 

Coun se l for the pla intiff filed skeleton arguments wherein she argued 

that a party seeking lo rely on Order 14A of the Rules of the Supreme Court, 

must give no tic~ of his in tention to de fend, which notice must be given before 

the fu ll trial of th C; c1ction ha s commen ced. The court was referred to case of 

Alick Sakala vs lViangani Phiri (suing as administrator of Garden North 

Baptist Church) 1 . 

That by Order 14A rule 2 of the Supreme Court, an application for 

disposal of a case on a point of la w may be made by summons, motion or 

ora lly. That in casu, the 1 i.t defenda nt's application is made by notice of 

l. 

intention to raise a prelimina ry issue, which was a wrong mode of moving this 1 

court to dispose of a n action on a point of law. That in Chikuta vs Chipata 

Rural Council2 , the Suprem e Court h eld that the court will not have 

jurisdiction to grant a relief sought where the manner of moving the court is 

irregular. 

That the action herein is not statute barred as fraud has been alleged 

under paragraph 11 of the statement of claim, and that by section 26 of the 

Limitation Act 1939, the law makes provision for p·ostponement o f the 

limita tion period where fraud or mistake is alleged. That the time in casu 

started running a fter the plaintiff discovered the sale of the property . That the 

property ha d a lways b een in the plaintiff's name and that the plaintiff has 
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always known the pt defendant to be his ten ant. That he only d iscovered that 

the property h ad been transferred from his name to the 1 st defendant in 2016. 

The 1 st defendant filed an affidavit in reply on 26th October, 2020 

wherein the 1 s t defendant deposed that the plaintiff has not provided any 

evidence that the 1 st defendant was. his tenant, n~r has he provided proof of 

any rentals paid to him from 1991. 

That it' is misleading for the plaintiff to introduce a police cali'out dated 

4th day of January, 2017 in his q.ttempt to demonstrate that that _was the 

period around which h e became aware of the change in ownership of the­

property in_ d_ispute. That paragraphs 9 and 10 of the plaintiff's statement 

clearly state that it was upon the plaintiff's return from Congo to Zambia, a fter 

serving a purported 7 years prison sentence from 1991 , that h e became aware 

of the change of ownership. That the plaintiff has not shown proof of the 

a lleged fraudu lent transfer of the property. 

At the hc:a ring , counsel for the a pplicant, the 1 s t defendant herein, relied 

on the affidavit ~Jncl skeleton arguments filed in support of the application, 

wh ich a rgumcnls counsel reitera ted. That the plaintiff became aware of the 

purported wrong upon his retu rn from Congo where h e had served a 7 year 

prison sentence. Thal it fol lows that the p la intiff was made aware of the wrong 

in 1998 a nd that the 12 year pe riod within which h e ought to have 

commenced th is action expired in 20 10. 

In opposition, the p la intiff's counsel p laced relia n ce on the affidavit in 

opposition to the a pplication as well as skeleton arguments. She restated the 

a rguments contained in the said documents a nd further argued tha t 

paragraph 9 of the statement of claim does not state tha t the plaintiff becam e 

aware of the ch a n ge of ownership when he returned to Za mbia as a lleged by 

the 1 st defendant but that that the paragraph m erely states tha t the 1 s t 

defendant served a prison sentence in Congo. That the pla intiff only 

discovered tha t the property was transferred to the pt defendant in 2016 and 

that this is the pe riod when the t ime should start counting. Tha t the 

application is without meri t and should be dismissed with costs. 
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In response, counsel for the 1 st defendant relied on the 1 
st 

defendant's 

affidavit in reply and argued further that paragraph 9 and 10 of the statement 

of claim clearly states when the plaintiff returne~ to Zambia as well as when 

he became aware of the. transfer of the ownership. That the plaintiff's 

argument that he discovered . the change nf ownership ·in 2016 ts r:nerely an 

afterthought. That the fraud being alleged by the plaintiff has not been 

pleaded nor has any proof of the same being exhibited before the court. That 

the plaintiff has f~rther not shown ;ny evidence that_ ~ny r entals were p~id to 

him by the 1 s t defenda nt as proof of the existence of a landlord/tenant 

relationship. 

That the law relied on by the 1 st defendant in making this application 

grants this court the jurisdic tion to determine the application. Further that 

the pla intiff's opposition to the application on its merits means that he h as 

waived his right to oppose the same on the basis of an irregularity. That Article 

11 8 of the Constitu tion , Chapter 1 of the Laws of Zambia requires the court to 

adjud icate on u v~,lid question brou ght before it despite any procedural 

irregularities . Couns<.:1 prayc;d that the matter h erein be dismissed for being 

s tatute borre:d. 

1 a m inde bted to counsel for the a rguments and submissions. I have 

carefully con s ide red the same . In casu, the 1 st defendant has raised a 

preliminary issue under Orders 14A rule 1, 33 rule 3 and 2 rule 2 of the Rules 

of the Supreme Court to have the matter de termined on a point of law. Counsel 

for the plaintiff argues that the 1 st defendant cannot invoke the provisions of 

Order 14A without prior entra nce of a notice of intention to d efend the a ction . 

I note that this action was commenced by wa y of writ of summons and 

statement of claim. A perusa l of the record reveals that the defendants have 

not entered a ppeara nce by filing into court a n1emorandum of a ppearance and 

d efence to register their intentions to d efend the· action herein. In the case of 

African Banking Corporation Zambia vs Mubende Country Lodge 

Limited3 , th e Supreme Court held that while the term "notice of intention to 

defend" does not appear in our High Court Rules, the filing of a memorandum 
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of appearance and defence is what constitutes a notice _of intention to defend 

in the context of our rules. The question then is whether this action can be 

disposed of under Order 14A rule 1 of the Rules of the Supreme Court in the 

absence of a notice of intention to defend the action. The s·aid Order I 4A ru-le 

1 provides as follows; 

"The Court may upon the application of a party or of its own motion 

detennine any question of law or construction of any document . . ' 

arising in any cause or matter at any st;ge of the proceedings where 

it appears to the Court that-

(a) such question is suitable for detennination without a full trial of the 

action, and 

(b) such determination will.finally detennine (subject only to any possible 

appeal) the entire cause or matter or any claim or issue therein." 

Further to the above, Order 14A/ 1-2/ 2 of the Rules of the Supreme 

Coun stat.cs that; 

"The rcquirPmeni:::; for employing the procedure under this Order are 

the _foilowing: 

{u) the defendant mus t hove given notice of intention to defend; 

(b) (b) the question of law or construction is suitable for determination 

without a full trial of the action." 

Premised on the la w above, it is evident tha t the giving of the intention 

to defend is a pre-requisite lo applying to h ave a matter disposed of under 

Order 14A rule 1 of the Rules of the Supreme Court. This was also the holding 

of the court in the African Banking Corporation Limited case. In that case, 

the cou rt went on to further s tate th a t the filing of a conditional memorandum 

of appearance without a defe nce is only applicable in circumstances where· 

the defendant wishes to contest the va lidity of the proceedings to apply to set 

aside th e writ of summons. The conditional memorandum of a ppearance filed 

by the 1 s t defendant on 4 th Septern ber, 2020 cannot therefore be said to 

constitute a notice of intention to defend 
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I am alive to the fact that the ist defendant has not only relied on Order 

14A rule 1 to make his application but also· cited·-order 33 rule 3 of the Rules 

of the Supreme Court. The Supreme Court in the African Banking 

Corporation case held that while Order 33 rule 3 of the ~ules of the Supreme 

Court can be invoked to determine a prelim~nary point ·or law at any stage of 

the proceedings, it cannot be so inv(?ked··independently or to · the exclusion of 

the mandatory requirements of Order 14A of the Rules of the Supreme Court. 

Order 2 ~le 2 of the Rules ~f the Supreme Co~rt is for the setting aside of court 

process for irregularity and not disposal of matters on a point of law. 

Further , the Supreme Court in the said African Ba~king Corporation 

case went on to reconcile the provisions of the Rules of the Supreme Court 

with our High Court Rules in relation to the issue of defining a notice of 

intention to defend. The Supreme Court pointed out that, although the term 

'notice of intention to defend' does not appear in our High Court Rules, 

Order 7 1 Rule J of these rules ma kes it mandatory to file a memorandum 

of a ppea rnnu~ accompa nied by a defence which in its considered view, 

tht:: Supreme Court h eld , tha t is wha t in our context constitutes a notice 

of in tention t.o defend . 

Counsel for lhe 1 s t de fenda nt implored me not to dismiss the application 

herein as a ny procedura l irregula rities a re curable a s per the la w under Article 

118 clause 2 (e) of the Constitution of Zambia (Amendment) Act No. 2 of 2016. 

The Suprem e Court h a s pronounced itself in several cases on the true intent 

of Article 118 clause 2 (e) of the Constitution. In Access Bank (Zambia) 

Limited vs Group Five/Zcon Business Park Join Venture (suing as a 

firin)4 , the Supreme Court h eld that; 

"All w e can say is that the Constitution never means to oust the 

obligation of littgants to comply with procedural imperatives as they 

see le jus tice from. courts" 

Had the 1 s t d efendant placed relia nce on the provisions of Order 1.1 Rule 

1 of the High Court Rules, Chapter 27 of the Laws of Zambia , thi s court would 
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I i have been able to address--··the preliminary issue raised on the - basis of 

jurisdiction. 

Premised on the foregoing however, the I st defendant's application 1s 

incompetently before this court, and is dismissed accordingly. 

Costs are for the plaintiff, to be taxed in default of agreement. 

Leave to appeal is granted. 

Dated the 




