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IN THE SUPREME COURT OF ZAMBIA ‘ SC7. JUDGMENT'ﬂO. 3 OF 1994
HOLDEN AT LUSAKA : . APPEAL NO. 7 OF 1994
(Civil Jurisdiction)

BLETWEE N: e .

LZAMBIA NATIONAL HOLDINGS LIMITED 1st Appellant

and IEsaliotes w TR

UNITED NATIONAL INDEPENDENCE PARTY ° 2nd Apvellant ;
and _ ~ ; :
THE ATTORHEY-GENERAL Respondent

CORAM: Ngulube, C.J., Sakale, Chaxla, Chirwa, and MUzyamba, JJS

On 11th April and 124 May, 1994 e,
For the Appellants ~ J.B. Sakala and A.J. Mumba, of JB Sakala & Company
For the Respondent - A.G. Kinariwala, Principal State Advocatei,
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'Ngulube, C.d. dellvered the judgment of the Court
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:The appellants brought & petitionin the High Court'to challenge the
decision of the respondent tc acquire compulscrily under the Lands Acquisi-
tion Act the appellants' land belng Stend numbar 10934 Lusaka which is also
known as thie New UNIP Hoadquartcrs " The President rosolv d uhat it was
de51rable or- expcal nt in-the - 1nteresta of the Repub11c to- uCQUlrE th1s
propgrty whereupcn Th; approorlatc ‘Minister gave ‘notice to the appellants
of” the Govcrnment s intention in that behalf and the steps and formalities
undor the Act. for 1uch acqu151t10n were commenced rhe dppellants wrote
to the respondenL suggostxng 2 sum cf monoy tovb nald as cnmpensatlon but
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as it turned out, and as the parties specifically informed the iearned trial jddge,

they wished the question of compensation to be postponed until the court had

7 d@;posed of the challenge to the legality and constitutionality of the'compulsory

acquisition. The case has oroceeded on that basis both below and here.  The
petition was unsuccessful and so this appeal. We propose to deal w1th the
varionus legal issues and challenges in this appeal in the order in which they
were argued before us.
v B
Shortly after the institution of tho proceedlngs the appellants applied

~by summons for an interlocutory injunction to restrain the respondent the

servants or agents of the State from.taking possession or occupdtlon of, aor
tnterxné upon, ‘the appellants®. property under dlSCUSSlOﬂ pendlng trlal of
the cause. The learned trial Judge ruled that he was precluded from making
an order of injuction by S.16 of the State Proceedlngs Act, CAP 92.- This’
Sectlon reads:- : 1

"16.(1) In any civil proceedings by or ‘against the State ™
the court shall, subject to the provisions of this Act, 5
have the power to make all such orders as it has power to '~ =707
make in proceedings between subjects, and'otherwise ' to = oo~
give such appropriate relief as the case may require:’ ek g

Provided that --

(i) where in any proceedlngs agalnst\thegState .any

. such relief is sought as might’ in: proceedlngy
"« between subjects be granted: by way of” inJunc-‘
~tion or specific performance, the court shall* —

-« npot grant an injunction or. make an orderhfor S

. specific performance, but may“in:lieu: thereof

. make an order declaratory of the rlghts‘
Y the parties; and Ay #yr

(ii) ! in any proceedings against the State for the ;
' recovery of land or other property,® the

court shall not make an order:for the’:

recovery of the land or the delivery; ofuwt £

the property, but may in lieu:thereof;make -

"an order declaring that the plalntlfqus

entitled as against the State to: the: land :

_or property or to the posse531on thereof.lrtx,
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(2) The court shall not in any civil
preceedings grant any. injunction or
make any order against a public
officer if the effect of granting
the injunction or making the.order
would be to give any relief against
the State which could not have = -
been cbtained in proceedlngs agalnst
the State." 1»i,b G S ,

In the judgmeﬁt after trial and though the rcmarks in that behalf were all :
obiter and immaterial to the decision, the learned trial judge decided to 3
revisit the question of injunctions against the State. He found that,

although he would still have refuscd the interlocutory injdhction on the

merits (on the basis of adequacy of dapages), he had changed his mihd on

the correctness of his earlier ruling based on S.16.0f the State ..

Proceedlnjs Act. He accepted the argument by Mr..Sakala that 1n a :
constitutional case, S.16 of that Act contravenes Articles 28(1) and 94(1)

of the constitution which is the supreme law. Article 28(1) of the
constitution reads --_ {3

| "28. (1) Subject to clause (5), if any person - =

alleges that any of the provisions of Articles
11 to 26 inclusive has been, is being or is
likely to be contravened in relatlon to him,
then, without prejudice to any other actioniz o i
with respect .to the same matter which'is: law- ;Qj"*

‘fully available, that person may apply for
redress to the ngh Court whlch shall-—

(a) hear and determine ansy. such appllcat10n,i,f~15

(b) determine any question arlsing inthe =
case of any person which is" referred to
it in pursuance of clause (2) -

and which may, make such order. 1ssue such'
writs and give such directions:asi it may
consider appropriate for the’ ‘purpose of.=-
enforcing, or securing the: enforcement of 5 e AT ~
any of the prQV151ons of Artlcles 1" to 26j‘ A Bghoaen S
inclusive." . REst ey %

‘ ‘ 4,:.-. sa e
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Article 94(1) of the constitution reads -- - 7 Gl

"94(1) There shall be a High Court for the
Republic which shall have, except as to the
proceedings in which the Industrial R
Relations Court has- exclusive ‘jurisdiction
under the Industrial Relatxons Act unlimited
or original jurisdiction to'hear and Sk
determine any civiliar. crlmxnal proceedlngs
under any law and- sﬂbh ‘jurisdiction and
powers as may be conferred on it by: thxs
Constitution or any other law.“

The learned trial Jjudge expressed himself on the poxnt in the folIOW1ng
terms —— :

"My mind has been troubled 1n thlS way:.
The constitution is the’Supreme Law of -
the Country. It has enacted:above that
, the High Court shall have: unllmxted :
{ jurisdiction. It has® also enacted under R
| ' Article 28(1) (b) that the Court’ May "
‘ make such orders,: issue such WPltS and
1 give such directions as: iti may.. con51der PEINEE T s
appropr1ate for the’ purposeiof enforcxng i R B o S
or securing the enforcement of,,any of Koo 7'\;§$Ema
the provisions of Artlcles 11 to 26 ; : e

o

AL : As I see it the provisions of Sectlon 16
iz (1)(i) of the State proceedings Act have
undoubtedly contravened the provisions
of Articles 28(1)(b) and 94(1) of the
Constitution by limiting the pawers ' of
the Court. The-Provisions are un-
constitutional and consequently null
Aand voxd "

Although the learned trial judge'finallyﬁcemefdoﬁn'inTfaveuf:dfrtheigppellants

on this narrow point, they have advanced as their first ground of,appeal,before‘_ G

us that the court below was in error when ir the earlier ruling it refused to
grant an interlocutory injunction on the basis that S5.16 of CAP 92, barred such
an order. The learned trial judge is now the Deputy Chief Justice of this
country and it is therefure with much regret that we find ourselves
constrained to disagree with the conclusion reached by such a senior judge.
~ However, we have te seize the opportunity presented by the ground of appeal to
‘reverse the nullification of S.16(1)(i) of CAP 92, a pronouncement which even
Mr. Sakala, for the appellants, does not support. & B
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In the passage from the judgmeht which we have duotéd *mdch ﬁés mada of the
expression "unlimited jurisdiction" and the section was struck down allegedly
"For limltlng the powers of the court”. The reasoning below is insupportable.
In the first place, it revealed a misconception about the word "jurisdicfion",
'especially when described as "unlimited jurisdiction." It is, in our considered
oplnlon necessary to first understan this troublesome word “Jurlsdxctlon"
wh1ch appears no less than three trdes in Article 94(1) of the ‘constitution.

He recall a useful passage from the Judgment of DIPLOCK, L. J., in GARTHNAITE |
-v-GARTHWAITE gt pages 241 to 242 where he sa1d -—- ~ Shagl % -

"The High Court is the creatlon of statute. and 1ts
jurisdiction” is-statutory. As was pgbnted out by
PICKFORD, L.J., in Guaranty Trust Col“of New’ York
~v- Hannay & Co. at -page 3o,athe expression
“"jurisdiction" of a court may bec used in two -
different senses, a strict-sense (which he - =T
regarded as the only correct one) ‘and a wider - - = = . 5
sense. I think, with respect, that he defined" SR
the strict sense too narrowly, for it would not -
emdrace the court's lack of jurisdiction to =
entertain a suit based on the personality of a = .. .
party, as for instance against a foreign sovereign ..
or ambassador. However, it is important for the 7
purposes of the present appeal to distinguish
between the two senses. in which. the expre551on 1s
used. In its narrow and strictisensc, the:
"jurisdiction" of a validly constituted: court
connotes the limits which are imposed on: its powe
to hear and determine issues. between persons “seek:
ing to avail themselves of its’ process by refere-‘u
nce (i) to the 'subject-matter: offthe” ‘issue,”or (11)
to the persons between whomthe issue: is: JOlned &
or (iii) to the kind of relief sought,:or‘any::
combination of these factors. In its wider sense -
it embraces also the settled practlce .of the'court
as to the way in which it will exercise its- power-~.
to hear and determine issue which fall within its
“jurisdiction” (in the strict sense),.or as to ‘the

‘ circumstances in which it will grant a particular -

| kind of relief which it has "jurisdiction" (in the

strict sense) to grant, including:its:settled
practice to refuse to exercise:such powers or: to S

| grant such relief in partlcular.01rcumstances. 5

1 . This distinction between the strict and:the wxder

meaning of the expressxon "Jurisdlctlon“ was of

little importance in the’case of the superior:

courts so long as they d1d not” ow0 th91r orlgln ;

ol A



to statute, for there was nc need to dlstlnﬂu1sh

between non-existence of a power and settled

oractice not to exercise an existing power.

However, in the case of courts created by statute,

as the Supreme Court of Judicature, comprlslng the

High Court and the Court of Appeal, has been since

1873, the court hasino power to enlarge its juris-

dlCthﬂ in the strict sense, but it has power to

alter its practice proprio motu within the limits ;
which it imposes on itself by the doctrine of . s
precedent, subject, however, to any statutory 1

rules regulating and prescribing its practice and

procedure made pursuant to any rule-making power

contained~in the statute."

He would like to associate ourselves‘withgthe foregoing'whiéh ve respectfuily R

adopt. We also recall what was said in MIYANDA-v-THE HIGH COURT at page 64---
. o .(3) e 2 2

"The term "JUPISdlCtIOﬂ" should first be under- 3
stood. In one sense,. it is the authorlty which
a court has to decide matters‘that are’ Iltlgated
before it; in another sense, it'is the authority
which a court has to take cognisance of matters . an:
presented in a formal way for its decision.  The :
limits of authorlty of each of the courts in i
Zambia are stated in the appropriate leglslatlon.
Such limits may relate to the kind'and nature: of
the actions and matters of which the: particular ot
court -has cognisance or to the area over which @ -
the jurisdiction extends, or both. ‘Faced with: o
| a similar question of: Jurlsdlctlon, two of(gyelr y
| Lordshins in CODRON v MACINTYRE AND SHAN had:f
this to say: e b

" Tredgold, CJ., cautlonud matfpage 420

"It is important to bear in- mind the dlstxnctlon

between tho right to relief and the procedure by

which such relief is obtained. The former is a )

matter of substantive law, the latter of T R T, SR
adjective or procecural law." - % o &
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Briggs, F.Jd., said, at page 433:

"Confusion may arise from two dlfferent meanlngs
of the word "Jurlsdxctlon". "On:an: anpllcatlon : iy
for mandamus in England the King's Bench ~ 7~ ,7 g ey
division may, occause‘gf a certaln fact oroved i
say “There is no juriSdiction to. grant mandamus
in a case of this kind." That refers to an :
obstacle of substantive or procedural law wh1ch
prevents the success of the application, but -
not to any limits on the genéral Jurlsdlctlon
of the Court to hear and determine the
application.™

, I think it is important to nndérétand the
' various ‘aspects of Jur1sd1ct10n to wh1ch I
have referred." AL

e have no reason to disagree with the fnqegang.';,;;

In order to place the word "unl;mlted“ 1n Art1cle 94(1) 1n‘;ﬁ%wpropcr e,
perspective, the Jurlsdlct1on of the High Court shnuld be contrasted WIth
that of lesser tribunals and courts whose jurisdiction in a cumulattve
sense is limited in a variety of ways. For example the Industr1a1 :
Relations Court is limited to cases under a single enactment over whxch
-the High Court has been denied any original Jurlsdlct1on. The Local
Courts and Subordinate Courts are limited as to geographxcal area of
operation, types and sizes of awards and penalties, nature of causes they
can entertain, and so cn. The jurisdiction of the High Court on. the other
hand is not so limited; it is unlimited but not limitless since the court '
must exercise its jurisdiction in accordance with the lqw. Indeed
Article 94(1) must be read as a whole including phrases like "under any
law and such jurisdiction and powers as may be conferred on it by this
constitution or any other law." It is inadmissible tc construe the word= gt
“"unlimited" in vacuo and then to proceced to find that a law alltgedly
limiting tho‘powers of the court is unconstitutional. The expression

| Tk g
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"unlimited jurisdiction" should not be confused with the'ﬁowéfs of the High
Court under the various laws. As a general rule, nu~causewis beyond the
competence and authority of the High Court; no restriction applies as to
type of cause and other matters as would apply to the lesser courts.
chever, the High Court is not exempt from adjudicating in accordance with
the law including complying with E§gcedura1 requirements as well as
substantlve limitations such as those one finds in nandatory sentences or
other specification of . available penalties or, in civil matters, the types .
or choice of relief or remedy available to litigants under the various laws
or causes of action. We would like to conclude this part with an observation
which we made in OLiVER'UOHN IRWIN-v- THE PEOPLE(S)(a case dealing with

bail and since overruled by statutory amendments) in answer to the misconception
‘ I ' 3 *

harboured by the same learped trial judge as to the purport of:Antiqle 94—~

SN

"The question of the jurisdiction of the Hl]h o

Court is of coursc irrelevant. - Although * e
Article 94 of the constitution gives the ngh
Court unlimited jurisdiction that court is: ik
bound by all the laws which. govern’ ‘the’ cxerc1se
of such jurisdiction. If, contrary‘to:our?®
finding, S.123(1) (of the: CrlmlnalfProcedure
Code) did infact limit the' powers‘of the' H1gh
Court, 1t would be bound oy sucq,llmltaylon.

- In the next place we wlsh to acknowledge that there 13 a growlng school
of thought agaxnst the continued existence of cfate 1mmun1ty against
injunctive relief and other coercive orders:. See, for =xample, de Smxth'
Judicial Review of Administrative Actlon, G4th Edltlon. from' page 445.
However, the underlying rationale, particularly the difficulties of enforce-
ment by compulsory process of orders and judgments against the State make it
unrealistic to expect that the State can be proceeded against in all respects
as Fur a subject. Simon Brown, J, delivered a most useful revxew of this
oroblem in M-v-HOME OFFICE'®)uhere, on appeal to the Court of Appeal,.
one of their Lordships suggested an ingenious way round the problem
by fihding that as Ministers and civil servants are accountable to the law

TN
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andito;the courts for their personal actions, they can be proceeded agafngt :
for contempt of court if they disobey or frustrate an order of the -court. i
For our part, what is certain is that it was not true (and Mr. Sakala prop;rly"fﬁ;
so conceded) that, in the absence of an order of 1nterlocutory injunction, no i
other useful orders could have been made against the State in order to effect
a suspension of the compulsory acquisition pending trial and, in LaSe of :
breach to exact compliance. If, for example, comp11ance w1th falrly coercive
. prerogatlve orders like mandamus. and others can be exacted, so can other e
su1table orders {not amounting to prohlblted reliefs) env1saged by Article 28(1)

e éWe have dwelt on the first ground at some length,butSofféffin mitigatfbn~}h
that:if was nccessary to explain why we have reversed the learned trial judge
| and rwstorud Section 10(1)(1) which is neither Lnuonstltutlonal nor null and

void ! For any of the reasons advanCtd in the court b»low.__;‘“
Foh by _

Tha second ground of appeal alleged that che luarnhd tr1aanudge erred An
law and in Fact wnen he decided that the Lands Acqu1s1t10n AcL did not contravene
{ the spirit and intent of Article 16{1) of the constitution. . Th1s Article reads —

g

M19(1). Except as provided in this Artigle, no property. of'a
description shall be compulsorily taken possession of, @
and no interest in or right over property of any - i
description shail be compusorily acquired, uniess: by or

under the authority of an Act of Parliament which ™
: provides for payment of adequate compensation for bhe
e property or-interest or r1gﬁt Lo be taken posse551on o‘

or aciuired.” “ =R UR i

One of the appellants' arguments at tﬁe Lrlal whzch has:notvbeen repeated'-
with any enthusiasm here had been that any compulsory acqu151t1on under sub-
article (1) had to it into one of the "plgeon holes" unde. sub-article (2).
Sub-article (2) reads --- it i

"(2) Hothing contained in or done unonr the author1ty

of any law shall be held to be inconsistent with or

in contravention of clause (1) to the extent:that »
it is shown that such law provides for the taking = . -
possession or acquxsxtlon of any: property or: ¥

iriterest tharein or right thereover--"
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and goes on to list numerous situstions such as satisfaction of any tax, & %ii
execution of judgments or oders of the court, and so on. Article 16(i) o5
clearly states the general rule, that is, the acquisition must be under a
law which must provide for adequate compensation. Subarticle (2) on the other
frand goes on to give exceptions to, .and noﬁ’categdries\of, the general rule.
It deals with situations where an involuntary: loss of property could take
place even without adequate or any compensation. We see no need for
} a strained and exotic construction of this straight forward Article in
the manner attempted, and pneperly rejected, at the trial. _,gw;

‘Befare this court, Mr. Sakala's arguments were to this effect: Prlorvll i
“to the promulgation of Statutory Instrument number 110 of 1992 publlshed cn$' 
- 30th July, 1992,(long after the commencement of the suit) under which the! ,¥?l;f':f?
Pre51dent, in the exercise of extraordlnary powers granted by 'S.6(2) of the | Vi
Constxtutlon of Zambia Act, number 1 of 1991, effected amendments to the
Lands Acqu151t10n Act, CAP 296, this last mentioned Act was at variance w1th
the current constitution in two important respects. In’ conform1§¥¢y1th tne
old const1tut10na1 regime, the Lands Acquisition Act before the. amendments
~required disputes as to compensation to be referred to the natlonal Assembly'
when the current constitution ordains that they be referred to the Court
\eJAgaln the unamended law simply referred to "conpensatlon" while the present
constitution requires "adequate compensation". The submission was that CAP
256 was thus obsolete and in contravention of Article 16(1) of . the constltu—
tion. Section 6(1) and (2) of the Constitution of Zambia Act number i of
1981, read --- :"-“ﬂﬁi.

"6(1) Subject to the other provisions of this Act, .
and so far as they are not inconsistent withithe
Constitution, the existing laws shall continue in
force after the commencement of this‘Act as:if..they

- had been made in pursuance of the.Constitution, but
shall be construed with such modifications,\ adapta-
tions, qualifications and-exceptions as may- be ‘ ' S
nécessary to bring them into cenformity w1th the

Constitution.”
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(2) The President may by statutory instrument
at any time within two years of the commencement
of this Act, make such amendment to any existing Sty
law as may appear to him to be necessary or b
expedient for bringing that law into conformity ' § ik
with the provisions of this Act or the Constitu-
tion o otherwise foe fiving effect or enab11ng
effect to be given to those pr0v151ons."

In our considered opinion, even assuming that Statutory‘lnsfrument
No. 110 oF 13992 nad not been passed, subsection (1) of Section 6 which we
have quoted affords a complete answer to Mr. Sakala's argumentb.. It obllgcs
that existing laws be read so as to be conformable to the constitution s '{Hg;;
that the word "“adequate" to qualify the compensatlon and the referenne of *}u,i
disputes to the court rather than to the National Assembly. would have had' gl
to be imported into CAP, 236. This Act was not unconstxtutlonal for any
of the reasons advanced by the appellants. We do not understand the
learned trial judge to have found that the Act was saved only by the latu
amendments effected through the Statutory Instrument but if indeed th15 Lo
was the finding, then we have no difficulty in affirming as. wéﬁﬁ;ve done "fﬁf
that Section 6(1) of Act No. 1 of 1291 had already catered for thxs and g
any other existing laws in need of adaptation, modlrxcation and so on.
Of course, to any extent that any existing law could not be made,to
conform, it would be void tc the extent of any such 1ncons1stency, as
provided by Article 1(2) of the constitution. : :

The appellants did not dispute the power of the Presidenﬁ-dnder.56(2)
of Act number 1 of 1991 to amend laws. They argued, however, that since
the amendments affected fundamental rights, only Parliament could.
legislate on such matters when Article 79 would have had to be complied with.
Article 79 deals with alterations to the constitution and the special
procedures needed for this, including a national referendum to éﬂgOfSﬂrﬁ
changes to the part dealing with fundamental rights. With respeqt to learned
counsel for the appellants, the Lands Acquisition Act is notvpartZOf:the
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2 : nothlng whatSUcver to do with amunaments to thc constltutlon.
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Constitution and is, on the contrary, simpiy a laufénviéééé&funder,the
constitution for depiriving persons of their fundamental rignt_of owning
property. We agree with kir. Kinariwala for the State that the Statutory
Instrument was amending an ordinary enactment, that is CAP 296 and had

S a4l

The second leg of the argument was that the~statutor§’ins{ﬁument's
effective date could not be lawfully backdated so as to adversely affect
the appellants' rights regardlng the quantum of componsat1on.‘ Rule 1(2)
of the Statutory Instrumen® reads ----

"1.(2) This Order shall be deemned to 2 s
have come into operation on the 30th -+ i FE s ey
August, 1991." IR ko :

-

']~.t3~~' : : SIS

In Rule 3 of the order, S.12 of the Lands Auqu151t1on Act (the Sectxon""’a“
setting out the principles governing compensation) was amended s0 as to R
permit any assessment of compensation to take into account - py ueductlon"fgﬁf
no doubt --- any money used in developing the land wh1ch upsldonated by the,‘gé;
Government and any companies which do not certify that theib contr1but10n R
was specifically made for the use and benefit of the reglstand owner. The

‘evidence showed that the bulk of the money, if not all, used to bu1ld the -

imposing complex .the subject of this case cane from Government’grangs

TR




